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RECORDING AND PERFORMING RIGHTS IN CERTAIN 
LITERARY WORKS 


MONDAY, APRIL 30, 1951 


Housk OF REPRESENTATIVES, 
SUBCOMMITTEE NO. 3 OF THI 
COMMITTEE ON THE JUDICIARY 
Washingt n. 1D. ¢ 

The subcommittee met, at 10 a. m., in committee room, Room 346, 
House Office Building, the Honorable Joseph K 
tee chairman) presiding, for consideration of H 
follows: 


rvson subcommit- 
s589. which is as 


I I xO. & ( 
A BILL Toan tle f the United States ¢ e entitled “Copy 
performing right | iry work 
Re it enacted hy the Senate and House of Re Dp sentatit of the Tl fed S 
America in Congress assembled, That subsection (d) of section 1 of title 17, United 
States Cod is amended to read as follows 
““(d) To perform or represent the copyrighted worl if vy if it be a drama 


or other literary work not enumerated in subsection (c) hereof, or, if it be a dra- 


matic work and not reproduced in copies for sale, to vend any manuscr r ant 
record whatsoever thereof; to make or to procure the making of any transcription 
or record the ré of by or from which in who e or in part it May nanvy manner 
or by any method be exhibited, performed, represented, pr iced, or reproduced 
and to exhibit, perform, represent, produce, or reproduce it any manner or 
any method whatsoever; and” 


STATEMENT OF JOHN SCHULMAN, NEW YORK CITY, N. Y., 
REPRESENTING THE AUTHORS’ LEAGUE OF AMERICA, INC. 


Mr. Bryson. Gentlemen, we will proceed with the hearing. | 
believe we have for consideration this morning H R os%, and 
according to the schedule of witnesses here Mr. Schulman is the first 
witness. Mr. Schulman, will you come around, and give the stenog- 
raphe for the benefit of the record youl title and the capacity in 
which you appear, and so forth 

Mr. Scuutman. Yes, sir. My name is John Schulman. I am 
an attorney, and mn address is 120 Broadway, New York N - 

Mr. Bryson. I believe vou have submitted a prepared statement? 

Mr. Scuutman. Yes, sir; I have submitted a prepared statement, 

Mr. Bryson. Do vou wish to read that before interruption? 

Mr. ScuutMAN. Well, rather than read it, I would like to explain it 

Mr. Bryson. All right. 
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(The statement submitted by Mr. Schulman is as follows:) 


STATEMENT OF AutHORS’ LEAGUE or America, INc., IN SupPorT or H. R. 3589 
(By John Schulman, counsel 

The Authors’ League of America, Inc., a nonprofit corporation, has a member- 

ship in excess of 7,000 authors engaged professionally in writing books, plays, 


and other literary material. 
In urging the adoption of H R. 3589 the Authors’ Le ague directs attention 





to the fact that its provisions would remedy a manifest deficieneyv in the copy 
right law of 1909 which pre ithy unjustly discriminates and orks a hardship 
upon authors of books, poems, and other literary material I} vrite f literary 
works do not now have the protection against unauthorized performance and 
recording of their property which the present law vives to piavwrigent Composers 
of music, and the authors of lectures H. R. 3589 would cure that iit \ 

The problem to which the bill is addressed may perhaps best be ervstallized 
by considering a case actually decided by the Distriet Court New York 
Kreymborg v. Durante (21 U.S. P. Q. 557; 22 U.S. P. Q. 248 

An author named Alfred Krevmborg wrote three original poems vi ere 
published in a book of verse and duly copyrighted. Subsequently he rote a 
play in which these three poems were included. The play was published and 
copvrighted Some time thereafter, a well known performer, without obtaining 
the permission or license of the author, chanted and recited one of these poems 
on a radio program When Kreymborg sued for infringement of his copyright, 


the case was dismissed on the ground that the copyright statute gave no protection 


against public performance of a literary work 

This ease reveals a number of amazing factors. For example, had Kreymborg 
incorporated the poems in his published play before publishing them in a book of 
verse, their recitation upon the radio would have constituted copyright infringe- 
ment because the statute gives to the author of a play the exclusive right of public 
performance. If Kreymborg, instead of first publishing the poems In a book of 
verse with the intent that they should be read, had first recited them orally, 
or had given them to a performer to recite either over the radio or on the stage, 
then, of course, they would have been protected under the provision of the statute 
which gives to an author the exclusive right of performance for profit of a lecture, 
address, sermon or other similar “production.”” As the court said, the term 
“similar production” related to a work which was produced “primarily” for oral 
rendition even though that work is subsequently published. If Kreymborg had 
written and copyrighted the poem as the lyric of a musical composition, he likewise 
would have been protected against the performance over the radio. 

The same construction of the copyright law which was applied in the Kreym- 
borg case to poetry would apply with equal force to other literary works. These 
would include books of all sorts, e. g., novels, short stories, and magazine articles, 


The authors of these works have no protection against the publie performance of 


their property Such compositions may now be publicly pertorime 1 thout 
leave or license from and without compensation to their authors 

To give or withhold protection to an author on the basis of such minute dis 
tinctions is wholly unjust today, however valid these distinctions may have ap 
peared some 50 years ago. When the copyright law was enacted in 1909, the 
utilization and exploitation of literary works by means of such devices as radio 
television, talking motion pictures was not in contemplation (Congress, in fram- 
ing the 1909 copyright law, addressed itself to immediate problems. So far as 


books, magazines, poetry, and other such literary works were concerned, the pri- 


} 
mary means of exploitation, indeed the only means, was the publication and sale 





of books, magazines, and some similar publications. It was evidently then thought 
that the author of literary works was adequately protected by the exclusive right 
to publish and sell his work in printed form and the right to make revisior 

adaptations, or translations. These were then his sole markets and his sole 
means of exploitation It was not thought necessary to extend to these literary 
works the exclusive right to perform or present them orally, a protection which 
was afforded to works such as plavs, music, or lectures, which were then the onl 

works subject to being orally performed in anv substantial fashior However 
we have progressed a long way since 1909, and the public performance of literary 
works must now be taken into account. If we are to encourage authorship and 
give our authors an opportunity to obtain a fair return for their labors, it is essen- 
tial that this large market for their works should not be denied to the That 
market is denied to them if their works can be performed without authorization 


t 


and without fair pavmer 
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Copyright is part of our system which recognizes that an individual has a pro- 
prietory interest in that which he creates and that he is entitled to fair compensa- 
tion for the use of his property. Moreover, if a literary work may be used with- 
out authorization and is not protected by copy right, the author does not receive 
credit for his authorship, since the work may be performed without the mention 


of his name Kqually distressing to the author is the fact that if the public per- 
formance of a work is not protected by copyright, he may not determine how or 
by whom it may be performed. It may then be presented in a way which will 


bring discredit upon the author. 

There can be, we submit, no justification in the present day and age for a con- 
dition whereby an author of a literary work, as distinguished from other 
authors, should have no protection against the utilization of his work by publie 
performance without his consent 

This, therefore, is the first of the conditions which would be remedied by H. R 


3589. Kreymborg, as a poet, would have the same protection for his poems as 
Kreymborg, the playwright, had for his play Kreymborg, the poet, would have 
had similar protection to that which would have been accorded to hin ad 





poem been the lyric of a song or had he written his poem primarily for recitatior 

instead of publishing it as part of a book 
Che same deficiency in the statute which 

of the exclusive right of public performance unfortunately deprives him of the 


exclusive right to record that work on phonograph records, on wire, or tape To 


deprives the author of a literary wort 


utilize again the example of the Kreymborg case, we find that the same void in 
the law which deprived the the author of protection against public performance 
would also deprive him of the right to make phonograph records or other record 
Ings of his work 

If Kreymborg, instead of publi hing the 1 
them an integral part of his play, they could not have been recorded on phono- 
graph records without his consent. Likewise, had the poem been used as a lyric 
of a musical composition, Kreymborg could have chosen whether to permit them 
to be recorded on phonograph records or not. 

But this protection given to plays and music is not given to books, poems, 


Ae | 


wems In a book of verses, had made 


novels, and magazine stories or articles Due to the void in the law, such literary 
works may be recorded and the records sold without the author’s le ave o authori- 
zation. He can claim no compensation or remuneration for their use. 


It is not quite clear whether this was an oversight in the preparation of the 
1909 act, or whether it did not appear to Congress that there might be a market 
for literary work recorded on the kind of records which were then available 
There are today long-playing records of excellent quality which are suitable for 
the utilization of literary works. There are recordings on tapes and wires which 
are also suitable for this purpose. With these developments, we submit that 
there is again no justification for discriminating against the author of a literary 
work as distinguished from the author of a play. The same kind of dialog, 
same kind of dramatic content, may exist in both plavs and novels The publi 
has become accustomed to listening as well as to reading, and there are the same 
possibilities of marketing recordings of literary works as there are of selling 


‘ 
é 
1 
k 


printed copies The authors of literary works are faced with the loss of their 
revenues because people might choose to hear a work rather than to read it from 
the printed page. In all justice and equity to that great segment of our society 


who devote themselves to writing the things we read and hear, this defect in the 
law should be remedied and equity and justice should be done to then 

tefore closing, it is only fair to say that the injustice to which the authors of 
literary works are subjected by the void in the law has been recognized lany 
industries which use literary works do not stand strictly upon the law Some 
concerns are often willing to pay for the use of this materia But here, as in many 
other phases of our life, there are those who live only by the letter of the law and 
observe only those obligations which the law imposes The author should not 
be required to rely on the grace of those who are more gracious than the law re 
quires them to be. The authors of literary works should have their rights estab 
lished in the copyright law itself. 

For these reasons, the Authors’ League of America, Ir through me as their 
spoke sman, earnestiv urges upo! th Congress tl necessit yf rrectit 
law by enacting the amendment proposed in H. R. 3589 

Mr. ScuutMan. I am appearing here for the Authors’ League of 
America, which is a nonprofit corporation. Its members comprise 


people who write books, plays, short stories and articles for maga- 
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zines, and other literary material such as poetry. The league has 
about 7,000 members, all of whom are professionally engaged in 
writing. 

| appear here in support of H. R. 3589 because that bill would have 
the effect and has the purpose of filling the gap in the copyright law. 

It does not change any of the basic concepts of copyright, but merely 
corrects the void or the deficiency which exists because of conditions 
which existed in 1909 when the copyright law was adopted. Since 
1909 many things have developed which demonstrate that the law is 
defective. Perhaps I can best explain the situation by telling the 
committee of a case which arose in the United States District Court a 
few years ago. A well-known author and poet by the name of Allen 
Kreymborg wrote some poems which were published in a book of 
verse. The book was copyrighted. 

Later Kreymborg wrote a play, and he included some of those poems 
in the play. Some time thereafter the play was also published and 
copyrighted. Some time thereafter Jimmy Durante, whom you all 
know as a prominent performer, and a very fine performer, sung or 
chanted or recited one of Kreymborg’s poems over the radio. It was 
done without Kreymborg’s permission, without his consent, without 
any authorization from him, and without any license. 

When Kreymborg sued for infringement of his copyright, because 
the poem was his property, the court pointed out that if, instead of 
publishing this poem in a book of verse in the first instance, Kreym- 
borg had for the first time published it in his play, then he would have 
been protected against public performance of his poem. The dis- 
tinction was made between a literary work which received no pro- 
tection against being performed over the air and a dramatic work 
which, under the statute, has that protection. In other words, a 
performer may not take a play and recite it or perform it over the air 
or in the theater without the consent of the author. 

Now, another interesting factor disclosed by that case is this: 
That if that poem had been used as the lyric of a musical composition, 
as the lyric of a song, it likewise could not have been performed 
without Kreymborg’s consent. 

Now, the committee may ask, ‘“‘What was the reason for that?” 
Well, vou will remember that back in 1909, which is about 50 years 
ago, we did not have radio, we did not have television, and we did not 
have other modern means of projecting literary works. So Congress, 
when it enacted the 1909 law, looking at conditions as they then 
existed, gave exclusive rights of public performance only of those 
things which were commonly performed at that time, such as plays, 
which were produced in a theater; such as lectures, which were de- 
livered orally; and such as music, which was always performed, but 
it left out that huge class of literary works such as novels, short 
stories, expository articles in magazines, and poetry. With the 
development of modern means of projection the people who write 
these literary works are unfortunately being discriminated against. 
They do not have the same protection as is given to playwrights, 
people who write lectures, and people who write musical compositions, 
Consequently this act, or this bill, would fill that gap. In other 
words, it would treat a person who wrote Gone With the Wind as a 
novel, the same as it would treat Miss Mitchell had she written the 


play. 
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Do I make myself clear? It would just bring the novelist or the 
poet into the same position as the playwright, the writer of lyrics, and 
the lecturer now enjoy under the Copyright Act as it now exists. 

Mr. Bryson. It would put every creative effort on the same basis? 

Mr. ScuuLMan. Yes, sir; it would eliminate that artificial distine- 
tion which was created by the law in 1909 and would put these people 
on a parity. 

Mr. Bryson. Now that we have additional media for portraying 
works of art, that is television 

Mr. ScHULMAN (interposing): Television and radio. 

Mr. Bryson. Would this bill protect the use of an artist’s product 
through television? 

Mr. Scnutman. Do you mean pictures? 

Mr. Bryson. Yes. 

Mr. ScuuLMan. No, sir: it has nothing to do with works of art, such 
as portraits, statuary, and so forth. Those are not performed. You 
see, they are protected by the provision which prohibits copying, which 
is subdivision (a) of the copyright law, because the portrayal of a pic- 
ture would be copying of that picture, and section (a) of the copyright 
law prohibits copying without the author’s consent, and the problem 
does not appear with respect to the creators of statuary, or pictures, 
or paintings. 

Now, there is a second portion or a second aspect of this bill that 
relates to the making of phonograph records of literary works. We 
have the same thing with respect to phonograph records as we have 
with respect to public performances. You will remember that in 1909 
the phonographs which were then in existence had these horns on 
them, and they used cylinders, and the reproduction was not particu- 
larly good. 

Mr. Bryson. That was usually an Edison record 

Mr. ScouLMan. Yes, sir; Edison, and you remember the Victrola, 
‘His Master’s Voice,”’ with the long horn and the cylinder 

Mr. Bryson. Yes. 

Mr. Scuutman. The industry was then in the infant stage 

Now, protection was given, or the exclusive right was given for the 
use of music on phonograph records. The writer of the music, the 
composer, could either grant the right to record the music or withhold 
it. A recording right was given to plays—the same theory there as 
applies to the performing right. No one thought that there would 
ever be a device whereby you could take a whole novel and record it 
either on a tape or a wire, or on a disk or a platter and be able to 
sell that book recorded on those devices in competition with printed 
books. That was wholly outside the ken or the contemplation of the 
people who drew up the act in 1909, and, consequently, no protection 
was given to the writers of novels, short stories, articles, or poetry 
so that they might have the exclusive right to grant a license to make 
records, whether the records be on disks or wire, or on tape. Now, 
here again we have a situation where invention, such as wire recorda- 
tions, tape recordations, and long-playing records now make it pos- 
sible to take a novel and record that whole novel on one of these 
devices. People by listening to radio and listening to television have- 
become accustomed to hearing as well as to reading, so we find the 
practice growing up that books and stories will be recorded on these 
devices, and those devices sold in competition with books. 


84305—51 
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In other words, the author, who is given exclusive right, so far as 
putting out books is concerned, finds himself entirely without protec- 
tion if someone wants to take his novel and put it on a record. There 
is @ very interesting thing that I saw just 2 or 3 days ago in the New 
York newspapers. Jose Ferrer, the well-known actor, is now doing 
Cyrano de Bergerac on phonographic records. In other words, in- 
stead of buying the book, gentlemen, you will be able to buy the record 
or a group of records which give you the whole tale of Cyrano de 
Bergerac, so that people will be able to listen to it instead of reading it. 

Now plays are protected against recording. Congress in 1909 
evidently considered that plays, music, and musical plays needed that 
protection, but, as I say, I doubt if they ever contemplated that we 
would have recording devices whereby you can record a whole novel, or 
whereby you can record an entire nondramatic book. 

Consequently, all that this bill would do would be to protect the 
literary author in the same way as the dramatist and the composer 
and give him protection against the use of his works without his consent. 

Now, when we ask for that exclusive right and for that protection 
we point out two things. One, there is an obvious economic factor. 
If a man spends a year or two writing a novel we believe that he ought 
to get a fair return from it, but, in addition to that, there is the ques- 
tion of his reputation. If you can take his work without his consent 
you can make a poor recording, you can make changes in it, and you 
can destroy his reputation, because a poor recording may be as in- 
jurious to an author as the complete destruction of his reputation. 

So, we ask this committee to take these things into account, and 
we urge the adoption of H. R. 3589 in justice to the authors, to the 
publishers, and other people who deal with literary works. 

Mr. Bryson. Mr. Schulman, you speak for the independent authors 
of the country? 

Mr. ScHuLMAN. Yes, sir. 

Mr. Bryson. Would you say the majority of them? 

Mr. ScuuutMan. Yes, sir. The Authors’ League represents the 
majority of the authors of this country throughout the country. 

Mr. Bryson. Mr. Rogers. 

Mr. Rogers. What kind of an association is that? 

Mr. ScuutMaAN. It is a nonprofit corporation. It is a membership 
association, sir. It does not engage in business. It is a membership 
association to which these authors belong where they discuss these 
various problems and try to help each other, just as we are trying 
to help here. 

Mr. Rocers. For their own common welfare? 

Mr. Scuutman. Yes, sir; for their own common welfare. 

Mr. Rogers. What is the extent of the membership of this organ- 
ization? 

Mr. ScuoutMAN. Approximately 7,000. 

Mr. Rocers. In how many instances would you say that the works 
of the authors are not governed by the law but would be covered by 
this bill, as you are attempting to cover them? 

Mr. Scuutman. It is hard to say. Complaints are brought in 
from time to time, complaints are made from time to time. It is a 
general gripe. I will say this in all fairness to some of the larger com- 
panies, some of the larger companies, radio companies, and recording 
companies recognize this injustice, and, consequently, even though 
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they do not have to they very often seek to get the consent of the 
author before using his work, but that is done as a matter of grace, 
and there are a lot of them who do not. Now, we have this Kreym- 
borg case. There was another case, the Cochran case, where action 
was brought, and I should say that the practice will become more and 
more prevalent as works are being used more and more on records, 
and as literary works are used more and more on radio | think there 
will be many uses made, and as the practice grows up that they can 
do it for nothing, economically, even those who want to pay may not 
pay if they are meeting with competition on the part of those people 
who stand strictly on the letter of the law and refuse to recognize any 
right on the part of the author. 

Mr. Rocers. Did you ever make a survey to determine whether 
or not it may have increased the sales of the authors’ or the com- 
posers’ works? 

Mr. ScuutMan. Well, 1 do not think it would for this reason 

Mr. Rocrers (interposing). But did you ever make such a survey? 

Mr. ScoutMAN. No; we have not made any such survey, but may 
I point out this, that if the work can be used without the author's 
consent, it can be used without his name. In other words, nobody 
knows who wrote that particular thing, and, consequently, he gets 
no credit for authorship nor payment, and that is also one of the 
devastating things to a man who tries to make his living by writing. 

Mr. Rocerrs. If this law is passed would it be the thought on the 
part of this organization to go into the same method that was used 
by the musicians? 

Mr. ScuutMan. I do not think so, sir. I know that question has 
arisen from time to time, but the authors, for the most part, are 
people who like to deal independently. They like to deal directly 
with the people who use their works. 

Mr. Rocers. But have not the composers, the dramatic writers, 
and others found it more profitable to band together? 

Mr. Scnuutman. No, sir; not for joint licensing. The dramatic 
writers, the people who write plays, do not license jointly. They 
deal directly. 

Mr. Rogers. If they do not have a central clearinghouse would it 
not make it extremely difficult for an individual who may want to 
use some of this work, if he does not know where to make contacts 
or from whom to get the proper license? 

Mr. ScoutmMan. Well, vou see, most of these things are published, 
and the publishers’ names appear on the books from which it is 
taken, and I think the actual practice is to communicate either with 
the writer in care of the publisher, or communicate with the publisher 
direct. I do not know, as I say, whether there should be or would 
be a central clearinghouse. 

Of course I am no prophet, but I do say that the practice has been 
with respect to literary works, as well as with respect to plays, for 
people to deal directly with the people who use their material, and 
who make contracts directly. That has been the previous history of 
it, and that is true in the dramatic field. The dramatist who writes 
a play deals directly with the producer who is going to produce the 
plav. The author deals directly with the publisher whom he wants 
to publish his work. ‘The author deals directly with the motion- 
picture company which may want to make a motion picture of his 
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work, on a basis of individual bargaining for individual works. That 
has been the history of it. 

Mr. Rocers. Then you do not conceive of any difficulty that may 
arise, so far as the public is concerned, when any person may want to 
use any of an author’s works. He could very readily contact the au- 
thor or his heirs and get the necessary permission? 

Mr. ScuutMan. I see no difficulty, sir, because if I want to use an 
author’s work I do not think there is any problem in getting in touch 
with him, and I doubt if any author wants to keep his work from being 
used provided he gets a fair shake. 

Mr. RoGers. Sure. 

Mr. ScuutMan. | do not couceive of any difficulty on the part of 
the public, sir, because access to the writings of an author is either 
directly or through the publishers. You will sometimes notice on a 
book on the copyright notice page it will say, “‘ For inquiries concerning 
the use of this book please communicate with the publisher,” at so- 
and-so. That is a very common practice. 

Mr. Rogers. Yes. Would not the effect of this be that if this law 
were adopted that we would just add another section to the existing 
law? 

Mr. ScouLMAN. Yes; just add a few words to the present section (d). 

Mr. Bryson. About eight words? 

Mr. ScouLmMan. Yes, sir. 

Mr. Rocrers. As I understand the existing law, if it came within 
the law at the present time, and anyone violated it and did not get 
the proper license then the author is authorized to go into court and 
collect not less than $250? 

Mr. ScoutMan. Yes; in connection with the performance not less 
than $250. 

Mr. Rogers. And attorneys’ fees on top of that? 

Mr. Scoutman. That is the present law. 

Mr. Rogers. That is the present law? 

Mr. Scuutman. Yes. 

Mr. Rocrers. And you want to inelude this in it? 

Mr. ScuutMan. Yes, sir; that is right. 

Mr. Rocers. And if a Legion post or a church or any nonprofit 
organization should make misuse of some of this material they would 
be subjected to the same penalties? 

Mr. Scoutman. Well, sir, 1 do not think so. I do not know of any 
instance in which people have tried to prevent Legion posts and 
churches from using it. 

Mr. Rogers. Do you not know that under the present law that 
Legion posts or churches or any organization that may charge an 
admission price is subject to the law? 

Mr. Scuutman. Yes. If they charge an admission price they pay 
for the use of the hall. 

Mr. Rocers. Sure 

Mr. Scuutman. There is no reason for not paying for the use of the 
material that they use. 

Mr. Rogers. I want to make it clear that there is this possibility 
so that we on this committee should know about the exigencies in this 
matter. 

Mr. ScuutmMan. That would apply to people who used literary 
property. They would come under the provision of the law whereby 
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they would have to get the author’s consent in order to make use of 
the material. 

Mr. Rocers. Without any organization or any clearance they 
would have to get specific clearance from each other or each individual 
as the case may arise. 

Mr. Scuutman. If there were no central clearinghouse they would 
have to do se. 

Mr. Rogers. And if they were unable to do it, and then they did 
find out about it later, why, they would subject that individual or 
group to that penalty, would they not? 

Mr. ScoutMan. Yes, sir; that would be true 

Mr. Rogers. Did you ever give any thought to trying to make it 
a little easier for the public from the standpoint of the use of this 
through some organization without the necessity every time that the 
group may get together to consider anything as to whether or not they 
are going to run into the possibility of a $250 fine plus attorney’s fees? 

Mr. ScoutMan. Well, let me ask you this sir. There is an organiza- 
tion called ASCAP which deals with the performing rights to musical 
compositions. 

Mr. RoGers. Yes. 

Mr. ScoutMaANn. Now, there has been some question about the 
rights of people to get together and provide a central clearinghouse. 
Now. I do not Say whether it is one or the other. | suppose that if the 
need arose a central clearinghouse could be established. My own 
personal judgment is, and this I am giving to you for whatever it is 
worth, that there would not be any difficulty 

Mr. Rocers. There would not be any difficulty? 

Mr. Scuutman. Yes; that there would not be any difficulty on the 
part of anyone who wants to use any of this material to obtain a 
license directly from the person who wrote it or the person who 
published that material. 

Mr. Rogers. Well, now, that would depend upon their ability to 
negotiate, and if the author insists upon a certain price you either 
pay it or you do not use it, is not that right? 

Mr. Scuutman. I suppose that is true. 

Mr. Rocers. Well, sure, that would be the effect of this, and under 
the ASCAP set up you know what they did in that set-up, they went 
out and every place that used any music at all which was under 
copyright they collected a fee accordingly, and negotiated as they saw 
fit, and if they did not come in on the negotiations as they saw fit 
with this $250 plus attorneys’ fees they would yank them in almost 
every day, and you would have no defense against it 

Mr. Scuutman. | am not going to speak about ASCAP because 
that is entirely out of my purview, but I ask you this, Is there any- 
thing wrong under our system of society where we believe in free bar- 
gaining and free competition, in providing a basis for dealing with a 
problem on a bargaining basis? If you own certain property, and | 
want to use it for a particular purpose, if | want to go on your land, 
for instance, or to go through or across your land is there anything 
wrong about requiring me to get your consent and making a bargain 
as to whether you will charge me $5 or $10? That is the question J ask. 

Mr. Rogers. No; but you are asking a little further than that. If 
I had a piece of land and you trespassed on it I could sue you 

Mr. Scuutman. Yes, sir. 
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Mr. RoGers. Now, if you had a book and I violated it you could 
sue me. 

Mr. ScuutMan. That is right, sir. 

Mr. Rocers. But under this law vou are adding something to the 
right that the copyright owner has. You are adding, are you not, the 
right and privilege not only if I fail to bargain with you, and if I do 
violate then you are getting as absolute damage $250 plus attorneys’ 
fees for each violation. Now, are you not giving to that author a 
greater right than you or I may enjoy under the free ente rprise system 
of free collective bargaining among ourselves, or free bargaining among 
ourselves? 

Vir. ScnutMAN. Well, no; and I will tell you why I think not, s 

\Ir. Rogers. We do not take away any of your rights, do we? 

\Ir. ScHuLMAN. At the present time? 

\fr. Rocgrrs. Yes. 

Mr. ScoutMAN. Well, you do take away rights, the authors’ in 
the sense that the Constitution provides that Congress can give to 
the author for limited periods of time the exclusive right to his writings 

\Ir. Rogers. Now, that is not as exclusive as the right given to 
him under the Constitution and under Congress now. 

Mr. ScuoutMaNn. No; they only give him part of the exclusive right, 
but they have not given him the full exclusive right as they have 
give n to other authors. 

Mr. Rocers. Yes. 

Mr. ScuutMan. You see, unfortunately what would probably be 
an exclusive right in 1909 has become less than an exclusive right 
today, sir. 

Mr. Rocrers. Do you not under this take and add to the exclusive 
right something that no other individual in any field enjoys? That 
is to say, he is given a cause of action that is beyond and above any- 
thing that he ordinarily enjoys*in a property right, and by this act 
he is given another right of action and he cannot get away from it. 
That is what he enjoys under the present law except as to your group 
that you hope to bring under it? 

Mr. ScuutMan. Yes. That is exactly the thing I was trying to 
say, sir. As I understand the ownership of property under our 
system if I have created something, or if I bave built something, or if 
I have bought it I own it. 

Mr. Rocers. Yes. 

Mr. Scuutman. If anybody wants to use it they have to deal with 
me; if they use it without my consent and take it away from me, then 
I have the right to go into court and sue them. 

Mr. Rocsrs. That is right. 

Mr. Scuoutman. Now to me, a copyright is just that. It is the 
recognition of the ownership of private property by the man who 
created it. 

Mr. Rocrers. And you have that right whether we adopt H. R. 
3589 or not. 

Mr. Scuutman. No; we only have it partially, because it can be 
done without our consent in certain ways. 

Mr. Rocrers. By recording? 

Mr. Scuutman. Yes, by recording. In other words, if 1 write a 
book, or one of the committee writes a book, and we have it published 
in printed form nobody now can copy that and put it out in printed 
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form, but along comes a recording company and puts it on a disc, 
a film, or wire and there you have a copy being sold in direct competi- 
tion with the book. 

Mr. Rocrrs. I recognize that. 

Mr. ScuouLMaAN. So vou see the law does not give us the full property 
right. 

Mr. Rogers. Have there been any Supreme Court decisions that 
say that is not a violation or that it is a violation? 

Mr. ScuutMan. No Supreme Court decisions, sir, but there have 
been decisions in the district court. The writings on it generally 
recognize the situation of the people who deal with this kind of 
property, and that as the statute is drawn that right is lacking. In 
other words, there would be little purpose in going to the Supreme 
Court because the district courts have said that the place to go is to 
Congress because the act was not completed, and that is why we are 
here, sir. 

Mr. Rocers. Would you be satisfied under the free-enterprise 
system that his rights would be protected if this penalty were not 
granted and to have it the same as it has been granted to music 
publishers? 

Mr. ScuutMan. Well, that brings us into a purely practical thing. 
I think it is a little separate and apart from this problem. Some day 
we want to reconsider the entire copyright law and all of its provisions. 
I merely say that a minimum of that kind merely represents a token 
payment for inability to prove damages, and that was the theory of 
it. Iam not justifving it but that seems to have been the theory of 
that minimum-damage clause. 

Now, you do know in the act that there are certain limitations on 
the upward amounts that can be collected as well, and, perhaps, this 
committee may want to go into that at some time. On behalf of the 
authors | would like to see that done, to see a restudy of the entire 
copyright law, because it is 50 years old, and | think it might be done. 
I think that might still be done, but that is a long-term project. All 
we are suggesting at this time is that this obvious gap be filled, and 
I do not think that anybody is going to suffer from it. It is going to 
put these people who devote themselves to writing this material in 
the position where they are going to be able to work back, and it is 
creating a condition of equity instead of discrimination. I think it 
is generally recognized that this is a void in the law, sir, and recognized 
by all parties who deal with this kind of property or have had to deal 
with it. 

Mr. Rocers. That is all. 

Mr. Crumpacker. Mr. Chairman, I want to ask some questions. 

Mr. Bryson. Mr. Crumpacker. 

Mr. Crumpacker. Are you familiar with the views of the Copyright 
Office toward this legislation? 

Mr. Scoutman. Yes, sir; I think I am. 

Mr. Bryson. As I understand it they think that there should be 
some changes in the proposed amendment from the way it now reads 

Mr. ScHuLMAN. Yes 

Mr. Crumpacker. Will you explain to us what your view is on 
that? 

Mr. ScuutmMan. As I understand it the suggestion has been made 
that this be limited to a presentation or performance for profit ls 
that what you refer to? 
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Mr. Crumpacker. That is one of the suggestions, I think, yes. 

Mr. ScoutMaNn. I know that there is a suggestion, and there has 
been a suggestion that any such change be limited to a performance 
for profit. 

My idea is this, in the first place, I should think that a book, a 
novel, a short story or an article, and things of that sort should be 
treated more like a dramatic composition than like a musical composi- 
tion. Suppose you were to go out over the radio, we might prove that 
that is a substantial production, or suppose you were to read it in a 
place other than in a private gathering, I think that that is something 
that the author should have control of. You see, even under the 
present suggestion it would not relate to a private performance. It 
would relate only to a public performance. For example, it has been 
held that the presentation of a play in a golf club or a yacht club in 
that particular case was not a public performance. Where you get a 
few friends or a small gathering together that is considered to be a 
private rather than a public performance. 

Consequently, I think that if this exclusive right related to public 
performances that would be a sufficient safeguard and we would not 
have to have the limitation of a public performance at a_ profit. 
Sometimes it is difficult to determine whether a huge performance, 
which actually is for some money-making purpose, is a performance 
for profit or not, but, nevertheless, it is a public performance which 
cuts into the author’s utilization of this work. 

Now, there is no suggestion that it relates to private performances, 
for instance, in the schools or any place of that sort. Those would be 
private performances over which no control could be exercised, and 
that is why I feel that the public is amply protected when the right 
relates to public performances and all private performances. 

Mr. Rogers. How would you classify a high-school play, as an 
example, where they charge admission? 

Mr. ScuutMan. Where they charge admission, that is a perform- 
ance for profit. 

Mr. Rogers. Even when the admission is taken for the purpose of 
buying the high school ring or something like that? 

Mr. ScuutMan. That is where the difficulty comes. 

Mr. Rogers. Or for buying uniforms for the band, or something 
like that? 

Mr. ScuutMan. Let us look at this, sir. I have had a little to do 
with organizations myself. I know that if we want to give a party and 
we want to hire tables and chairs we have to pay for them. We go 
down to Mr. X who has the folding chairs, you know. We can get a 
dozen of them or two dozen of them or we can get six, and then also 
tables and trestles and things like that. If I want to use those chairs 
and tables I have got to pay for their use. 

Mr. RoGers. And by the same token would you say that the school 
play would pay for the use of the author’s work? 

Mr. ScHuLMAN. Yes. 

Mr. Rocers. That is the question I asked. 

Mr. ScoutmMAn. Yes; if they charge admission, if it were a public 
thing. As I see it, you are using the author’s property, his property, 
just as much as the tables and chairs. 








RECORDING AND PERFORMING RIGHTS IN LITERARY WORKS 13 


Mr. Rocers. I am trying to get you to look at the public stand- 
point. There may be some difficulty about their standpoint in the 
situation, and the inequities that may develop. That is why I asked 
you about the organization, what the chances of clearance may be, and 
what the prices may be because you and I recognize in many instances 
that it would be prohibitive to even pay a price bevond $250 

Mir. Scnutman. As fat as I know, sir, the price for a license has 
never been that. 

Mr. Rogers. As far as I know in every instance where a client of 
mine has come in, where he was yanked up under the ASCAP set-up 
[ said to him, “Go down and make a deal with them, but make it as 
low as you can.”’ In most instances they were reasonable with hu 
Sometimes you find a client that says this law is so unjust that I will 


not use the thing SO LO speak and kick it out the window, but vou had 
a club over his head al ad the public OTL rally did not know about 
up until they were educated about il 

Mr. ScoutMan. Well, that may have been. 

Mr. Rogers. So, what I was trying to find out was if it would be 


possible, through this organization that vou represent, for some plan 
or agreement to be devised where they would not be imposed upon as 


they would be, no doubt, under this law if it were amended to include 
it. Soif they have violated it, and may not have known they violated 
it, they have authority to doit. You have a club over their head, and 
it is $250 plus the attorneys’ fees, and there is nothing under the sun 
that can get them out from under it. Recognizing that the authors 
have a right and that their interest should be protected, should it be 
carte blanche as you are asking for in this instance? In other words, 
you are giving to him, by passing this law, something that no other 
individuals have, save and except those that come in this category 


inasmuch as it deals with his own property rights. 
Mir. ScuutMAN. I realize that a limit on damage does present many 


problems. I hope I am not taking up too much t me of the com- 
mittee 

Mr. Bryson. Well, we do have a number of witr s th we 
want to hear this mornings 

Mr. Crumpackrr. There is one more question I would like to ask. 

| also unde rstan the Copy richt Office would like to se he reco d- 


ing rights extended to the types of works covered in su paragraph ( 
which precedes this one we are discussing. 

Mr. ScuutmMan. I think that would be a good thing. I do not 
think it has presented as much of a problem as the others, but I 
think the extension of recording rights to the material set forth in ( 
would be a cood thine’ 

Mr. BRYSON. So there is no serious objection to the views as 
expressed by the Copvri ht Otlice? 

Mr. Scuutman. No; I think the Copyright Office has a sound 
approach 

Mr. Bryson. Thank vi - Mir Schulman. 

Mr. SCHULMAN Thank vo very ™ ich, Mr. Chan 

Mr. Bryson. We have a letter here from M 
Register of Copyrights, which we would like to offer for the record. 

The letter is as follows 


“4 
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CopyricutT OFFIce, 
Tue Lisrary or CoNnGREss, 
Washington 25, dD. inde April 26, 1951. 
Hon. Joseru R. Bryson, 
United States House of Representatives, 
Washington 25, D.C. 

Dear Mr. Bryson: This will acknowledge your letter of April 13, 1951, request- 
ing the views of this office with respect to H. R. 3589. 

The Copyright Office approves H. R. 3589 insofar as it would amend section 1 
of title 17 of the United States Code to extend to authors performing and recording 
rights in nondramatic literary works. The Office, however, believes that the 
extension of performing rights to nondramatic literary works should be limited, 
by a provision similar to that contained in present subsection (c), to performing 
rights for profit; it is also believed that recording rights should be extended to 
all works enumerated in subsection (c). 

This Office is of the opinion that the failure to extend performing and recording 
rights to litarary works, such as books and poetry, was due historically to lack 
of interest in such rights in the then state of the distributive arts and processes 
rather than to any policy consideration. With the development of improved 
technical devices for the dissemination of such works, this omission has consti- 
tuted a gap in our law not found in the copyright legislation of other progressive 
nations. The filling of this gap by appropriate amendment to section 1 will 
thus correct an inequity to authors and proprietors of literary works likely 
otherwise to become increasingly serious. 

In holding that the protection as to performing rights extended by the present 
copyright law to lectures, sermons, addresses, dramas, and musical compositions 
was not also extended to the authors of poems, novels, stories, articles or the 
like, the Federal courts have indicted that while the result might be unjust, 
the language of the present statute was controlling and that if changes were 
called for by technical developments since the enactment of the law in 1909, it 
was for Congress rather than the courts to make such changes. (See Kreymborg 
v. Durante and National Broadcasting Co., Inc., 21 U.S. P. Q. 557, 1934; Cor- 
coran v. Montgomery Ward & Co., Inc., 50 U.S. P. Q. 274, C. C. A. 9, 1941; 121 
F. 2d 572.) 

The provisions of subsection (d) of section 1 of the present law extend public 
performance rights to dramatic works without a “for profit’’ limitation. As 
indicated by the statement of the court in the case of Corcoran v. Montgomery 
Ward & Co., Inc., recording rights are also extended to dramatic works 

In the case of lectures, sermons, addresses and similar works enumerated in 
subsection (c) of section 1, public performance rights are limited to those “‘for 
profit.’” No recording rights are granted. 

H. R. 3589 in its present form extends the coverage of subsection (d) to literary 
works not enumerated in subsection (c), and thus, if enacted, would grant to 
such works all public performance rights even if not for profit. This might have 
the result that a teacher reading excerpts from a copyrighted textbook in a 
schoolroom, a minister reading from a literary work in a church, a scientist at a 
convention, or a speaker at a civic meeting would be held to have infringed the 
copyright. It may be questioned whether such a result would be in the public 
interest. 

With respect to performing rights in literary works other than dramas, this 
Office is therefore of the opinion that the limitation “for profit’’ should be added. 
It is suggested that this may be most appropriately accomplished by an extension 
of subsection (c) rather than by amendment to subsection (d). 

By extending subsection (d) to inelude literary works generally, H. R. 3589 
in its present form extends recording rights to such works. It omits, however, 
to extend reeording rights to leetures, sermons, addresses, and similar works 
enumerated in subsection (ce). No logical reason is seen for this omission. The 
suggested amendment of subsection (ec) should therefore include a provision as to 
recording rights in all nondramatie literary works similar to that now incorporated 
after the first semicolon in subsection (d). 

If you so wish, this Office will be prepared to submit a proposed revision of the 


language of subsection (ec) incorporating the above suggestions. No change in 
the present law would be made at this time with respect to subsection (d 
The foregoing statement has been reviewed with the Librarian of Congress, 


and he has requested me to say it meets with his approval. 
Very truly vours, 


ARTHUR FISHER, 
Acting Register of Cop rights. 
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Mr. Bryson. We also have a letter from the State Department 
which we would like to submit for the record. They have no objection 
to the bill as is. 

(The letter is as follows:) 

DEPARTMENT OF STATI 
Wash ngton, Ap a. 2 5] 
Hon. Joserpn R. Bryson, 
Chairman, Subcommittee No. 3. Committee on the Judicia J 
House of Re presentatives 
My Dear Mr. Bryson: Reference is made again to your letter of April 18, 


1951, requesting the Department’s comments on H. R. 3589, a bill to amend 


title 17 of the United States Code entitled ‘““Copyrights’’ with respect to recording 
and performing rights in literary works 
The Department has studied this bill and can see no objection to its passage, 


Since there do not not appear to be anv international implications in this bill, 
the Department believes that it would be unnecessal to have one of its repre- 
sentatives present at the hearings 
Sincerely yours, 
Jack K. McFaut 
Assistant Secretary 
(For the Seere tarv of State 
Mr. Bryson. The next witness is Mr. Wasilewski. Will vou give 

the reporter your name and the capacity in which you appear, please. 


STATEMENT OF VINCENT WASILEWSKI, ATTORNEY, NATIONAL 
ASSOCIATION OF RADIO AND TELEVISION BROADCASTERS 


Mr. Wasttewskr. My name is Vincent Wasilewski. I am an 
attorney employed in the general counsel’s office of the National 
Association of Radio and Television Broadcasters, which is an incor- 
porated trade association with membership composed of AM, FM, 
and TV broadcasting stations. 

Mr. Bryson. I believe you have submitted a written statement? 

Mr. Wasitewsk!. I have submitted a written statement, sir. May 
I read it? 

Mr. Bryson. Yes, sir; you may proceed. 

Mr. Wasttewski. I had the opportunity to see the proposed amend- 
ment to the copyright law, H. R. 3589, prior to its introduction as a 
bill, and to comment on it in reply to a letter from Congressman 
Celler. 

The present philosophy of the copyright law is that the author has 
control over the performance of those works intended to be com- 
municated to the public by sound. But in the case of works intended 
for communication in printed form, such as essays, stories, and non- 
dramatic poems, no consent is required for their public delivery. 
This use is only incidental to the main purpose of their creation— 
publication in printed form. 

The purpose of the bill, H. R. 3589, as I understand it, is to modify 
the law so as to require the copyright proprietor’s consent for the 
recording and public delivery, whether or not the delivery be for profit, 
of all literary works other than “‘lectures, sermons, addresses, or similar 
productions.”’” In the case of the latter—that is, works originally 
prepared for oral delivery—consent is required only if the delivery is 
for profit, and this is contained in the present law. 

Immediately, there is presented a curious anomaly. The bill would 
require the copyright proprietor’s consent for any public delivery, and 
not just a delivery for profit, of those works, such as novels, stories. 


] 
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and poems which were originally written for printed publication. On 
the other hand, those works—lectures, sermons, and addresses— 
written for recitation in the initial instance require such consent only 
if the delivery is for profit. In other words, the bill would give 
greater rights over the recitation of a chapter of a novel than over the 
recitation of a sermon, address, or lecture. This is true even though 
the matter is — for the very purpose of recitation. And, even 
more curiously, it gives greater rights over the recitation of a poem 
than the Copy ight Act gives over the performance of musical compo- 
sitions, for which consent is required only if the performance is for 
profit. 

Under the present law, the copyright proprietor’s consent is re- 
quired for the public “performance for profit”? of copyrighted music. 
This means that the broadcasting stations pay annually a sum of 
over $11 million for performing rights. The law requires the consent 
if the performance of the music is for profit, and under court inter- 
pretations the broadcasters must have a license for sustaining as 
well as commercial programs. As a result, all performances of 
music over broadcasting stations are treated as if for profit, under 
the Copyright Act, even though they may not be, but instead are 
what we call sustaining programs. In addition, the broadcaster must 
obtain permission—which means he must pay compensation to the 
copyright proprietor—to broadcast dramatic works, lectures, ser- 
mons, and addresses. 

My understanding is that the intent of the terms ‘perform or 
represent * * * other literary work[s]” is to broaden the scope 
of the copyright law so as to comprehend every form of literary com- 
position and to require consent for the public reading of it. This, to 
me, is not a correct use of the English language. This particular 
section, 1 (d), of the copyright law presently states that the copyright 
proprietor shall have the exclusive right to ‘‘perform or represent” 
publicly a drama. When one speaks of performing a Urama, we 
immediately know what is intended. But I submit that when one 
speaks of performing a short story, an oral reading of it is not neces- 
sarily contemplated. Instead, we would regard it as being presented 
in a dramatized version. Yet this certainly cannot be the intent of 
this bill, because section 1 (b) of the act presently gives the right 
over the dramatization of a nondramatic work to the copyright 
proprietor. Nevertheless, it seems to me it can be argued effectively 
that H. R. 3589 does no more than grant dramatization rights to the 
authors of nondramatic “literary works.’’ Notwithstanding this 
ambiguity, however, my comments are based on the assumption that 
the purpose of the bill is to require consent for the public delivery of 
nondramatic literary works. 

To understand the wide scope of this slight amendment, it is only 
necessary to look at the vast number of writings, both important and 
inconsequential, which would fall within the classification of a “literary 
work.”’ True, it would include the scholarly treatises of elevated 
thought and the sublime, but it also would include such matters as 
the directions on how to play Canasta, advertisements, items in the 
newspaper columns, and the jokes in a cartoon strip. It is difficult 
to envisage any writing too inconsequential to be covered by this 


amendment. 
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Its effects could be drastic. For example, unless there is some 
congressional privilege unknown to me, a member of Congress reading 
an editorial from a newspaper, or reciting a poem on the House floor, 
would be subject to the minimum penalty of $250 for infringement. 
A child reciting the same poem in the annual Christmas play would 
subject the school to the same penalty. It does not seem to be an 
adequate answer to say that this is being very theoretical and that 
this right would never be exercised. It is such a tremendous variation 
from our present concepts that it seems to me that it is not in the 
public interest to grant such a power. As stated in Report No. 2222, 
Sixtieth Congress, second session, which accompanied the bill which 
became the present Copyright Act: 

The Constitution does not establish copyrights but provides that Congress 
shall have the power to grant such rights if it thinks fit Not primarily for the 
benefit of the author, but primarily for the benefit of the public, such rights are 
given. Not that any particular class of citizens, however worthy, may benefit, 
but because the policy is believed to be for the benefit of the great body of people, 
in that it will stimulate writing and invention to give some bonus to authors and 
inventors. 

The Congressman and the school can be relieved of this liability 
for infringementgif the bill were amended so as to require consent only 
in the case of a delivery for profit. But, even with this change, the 
bill would forbid any presentation of nondramatie literary works by a 
broadcaster without the consent of the author. 

I believe that on principle it is difficult to disagree with the proposi- 
tion that an author should be compensated for the planned commercial] 
use that a broadcasting station makes of his work. But because of 
broadcastings’ unenviable position under the copyright law, we must 
look beyond this proposition. In doing so, I would like to present 
some of the reasons for our opposition to this bill. 

A broadcasting station is liable for infringement not alone for those 
programs which it prepares and originates in its own studios, but for all 
programs which it broadcasts, regardless of the source of origination. 
For example, if on the occasion of a public parade, the band plays a 
number for which the broadcasting station has no license, each and 
every station broadcasting the event could be subjected to a $250 in- 
fringement penalty. If some 400 stations carry that public event, the 
copyright owner could collect $100,000 for this fleeting and innocent 
infringement. I submit that this is not a token penalty. This un- 
reasonable damage liability results from the fact that broadcasting, as 
conducted today, was unknown at the time of the passage of the Copy- 
right Act of 1909. Asa result, broadcasting falls within the omnibus 
damage clause of section 101 (b) of the act, and a station is liable for 
this sum of $250 for an innocent, fleeting broadcast which may last 
only three minutes, or even less. 

And, under the proposals of this bill, if any of you gentlemen desired 
to utilize a copyrighted poem, editorial, or anecdote in a recorded 
speech, which you then intended to send to the broadcasting station 
in your home district, first you would have to obtain consent to record 
it, which would mean the payment of compensation to the author, 
and then you would be under moral obligation, at least, to notify the 
siation that your speech carries a copyrighted literary work. This 
would mean that the station would have to obtain the author’s con- 
sent before it could safely broadcast the speech. If you had failed 
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to notify the station, and the latter had broadcast your speech without 
the approval of the author, the station would be subject to a $250 
penalty. This would be true even though the station was completely 
innocent and had no knowledge whatsoever of the copyrighted material 
contained in that recording. 

Therefore, its effect on the broadcasting industry could be most 
disastrous, and this bill cannot be considered in a vacuum wherein 
you look only at the inequity occasioned by the free use of narrative 
and expository material. One must look at the other provisions of the 
Copyright Act and the effect of this bill on the users of such material. 
When one does this, the scales become overbalanced on the other end, 
giving what I believe is too great a power to the authors. 

That this bill is directed mainly at the broadcasters seems to me 
quite obvious. And yet, to the best of my knowledge, there has been 
very little commercial exploitation, by way of public reading or de- 
livery, of those literary works which presently are protected against 
public recitations. The works which would be protected by this bill 
against recitation are not written primarily for communication to the 
public by sound, and the hopes for compensation for such use are very 
remote. They already are given complete protection against the 
making of ‘‘copies.”’ 

If there were any intention of receiving compensation for the public 
delivery of such a work as a poem, it could be spoken first at a public 
gathering and copyrighted as an ‘‘address or similar production”’ under 
section 1 (b). If copyrighted in this manner, it would be secured 
against unauthorized delivery later by others. 

Therefore, the sole effect of this bill is to put into the hands of the 
author and book publishers a very big bargaining stick in the form 
of the $250 infringement penalty, whereby any small group of authors 
or publishers will be able to form a licensing society and then go to 
every broadcasting station in the country and negotiate with each for 
a license. If a station should refuse to sign a contract for that group’s 
performing rights, it would be a rather simple matter for the group 
to monitor that station incessantly, and if the station innocently 
broadcasts a copyrighted “literary work’’—even though it be an 
advertisement—the station would be faced with a liability of $250 
at the minimum. Once the infringement has been proved, the judge 
has no discretion; he must award damages of at least $250. Con- 
sequently, the station could be coerced into taking the license, not as 
payment for something which it intends to utilize in its broadcasts, but 
more as an insurance policy. 

Or, take the case where the station is an affiliate of a network 
organization and it broadcasts in Illinois a program which originates 
in New York City. It would be necessary for the Llinois station to 
have the consent of the copyright proprietor to carry this broadcast 
if it contains any copyright ‘literary work.’’ It would be an easy 
matter for any group to go to a network and gratuitously grant its 
consent for the utilization of its work to the originating station in 
New York City, and then turn around and go to each of the affiliate 
stations throughout the Nation and say: ‘You have broadcast one 
of our copyrighted works; now do you not want a license from us?”’ 
What else is there for the broadcasting station to do but to capitulate? 
To ignore this possibility is to ignore the ingenuity of American en- 
trepreneurs. It would be such a lucrative scheme that I even could 








RECORDING AND PERFORMING RIGHTS IN LITERARY WORKS 19 


envision a shrewd operator copyrighting some short doggere|] and then 
making an arrangement for a boxing announcer to read it, or for a 
sportscaster to read it in the course of a broadcast of a sports event. 
The consequence would be an infringement penalty of $250 on every 
station broadcasting it. 

All of the foregoing, I believe, points up a few of the inequities 
contained in the Copyright Act of 1909. These inequities exist 
because broadcasting, as conducted today, was unknown at that time. 
The broadcaster is not liable for the $250 minimum damage because 
of any specific recognition of the broadcasting industry in the act, 
or because his fleeting broadcasts are more damaging to the copyright 
proprietor than other copyright infringements. Because the industry 
was unknown in 1909, as I pointed out, infrmgements by radio come 
within the omnibus provisions of section 101. This section enumerates 
several instances in which specific measures of damage apply, and 
then contains a catch-all clause which states that in all other cases 
the damages shall not be less than $250 nor more than $5,000.  Broad- 
casting falls within this catch-all clause. 

Even though the broadcaster is completely innocent and uninten- 
tionally broadcasts a copyrighted work without consent, he is subject 
to the minimum civil liability of $250. This is the same minimum that 
is applicable to a willful infringement. This lack of distinction between 
the two arises from the situation that existed in 1909. At that time, 
practically all the known methods of infringement involved the use of a 
published copy of the copyrighted work. This contained a notice of 
the copyright, tne name of the owner, and the date of copyright. The 
principal methods of infringement of musical compositions were (1) to 
print and sell copies, (2) to perform the composition publicly by singing 
or playing it from a published copy, and (3) to make a mechanical re- 
cording of the composition from a published copy. Except in rare 
cases, the mere fact of infringement demonstrated the wilfulness 
involved. 

The development of broadcasting has changed all of that A delib- 
erate, willful infringement by a broadcasting station is a very rare thing, 
and in practically every infringement case, any intent to infringe is 
completely absent. There are, however, so many ways in which a 
broadcaster can innocently infringe a copyrighted work that it is not 
practicable to discuss them all in detail. It is obvious, though, that 
when the legislators in 1909 put in the $250 penalty, they did not have 
in mind the kind of use of copyrighted works that radio is making 
today. 

The bill, H. R. 3589, is intended to remove one inequity contained 
in the 1909 Copyright Act. In doing so, it recognizes the existence 
of broadcasting stations; but because there is no similar balancing 
of the equities so as to remove this $250 penalty for the innocent, 
momentary broadcast, we must oppose it. In attempting to cure 
an injustice, 1 do not believe that another should be compounded. 
This bill does exactly that, and it has the making of a great protection 
scheme whereby broadcasters will be paying license fees for insurance 
rather than in payment for goods received. 

Another effect of the passage of this bill would be to give protec- 
tion to a small group of established writers, while indirectly penalizing 
the new authors by closing the door to any publicity they could 
otherwise obtain from broadcasting stations. The broadcasting sta- 
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tions’ reaction to this measure would be one of wariness, and for 
their own protection, they would be forced to cease any promotional 
efforts that they now conduct for new editions. Broadcasters con- 
stantly receive requests for free promotion of new literary works. 
These are requests that excerpts of a new book be read on women’s 
programs, that a new volume of poetry be utilized on midnight shows, 
and so forth. This free promotion, accruing beneficially to the 
authors, would be greatly reduced if this bill were passed. 

One other anomaly in section 101 (b) deserves recognition. That 
section provides that in the case of an innocent infringement of a non- 
dramatic work by means of motion pictures, when the infringer shall 
show that he was not aware that he was infringing, and the infringe- 
ment could not have been foreseen, the damages for such shall not 
exceed $100. In the case of an innocent infringement by a broad- 
casting station, however, the amount of damage shall not “exceed the 
sum of $5,000 nor be less than the sum of $250.’’ In the case of the 
motion pictures, where the infringement remains in permanent form, 
we find a maximum penalty of $100. In the broadcasting example, 
where the representation of the same literary work, which once having 
been broadcast, is lost forever, the minimum penalty is $250. 

Gentlemen, I submit that it is just not fair, and rather than amend- 
ing the copyright law in this piecemeal manner, it should be given a 
complete overhaul. One of the most important changes that could 
be made would be the elimination of this $250 minimum statutory 
damage clause, and the substitution of a provision whereby the 
infringer would be liable for the actual damages which are proved. 

If one inequity occasioned by the development of broadcasting is 
to be remedied, then the broadcasters’ plight, occasioned by the same 
development, also should be remedied. In that way, inequities and 
anomalies will not be magnified, but will be corrected in light of all 
the facts and the testimony of the interested parties. 

I thank you very much, Mr. Chairman, for the opportunity to 
appear. 

Mr. Bryson. Are there any questions? 

Mr. Rocers. You recognize that there are instances where authors 
have copyrights and have the right to be protected, do you not? 

Mr. Wasttewskt. Yes, sir; I believe I stated that in principle. 

Mr. Rogers. You stated that in principle in your statement here. 
Have you any ideas or suggestions how legitimate copyright authors 
may be protected against the unwarranted use by broadcasting sta- 
tions of their work without securing licenses from them? 

Mr. Wasitewski. In the first place I believe | would go along with 
the Copyright Office that this should be made just for profit, consent 
should be required just for profit. That would include all broadcast- 
ing, regardless of whether it is a sustaining or commercial program. 
Then I think most broadcasters would go along. 

In fact, most broadeasters, I believe, believe that they have to ob- 
tain consent in most instances already. In fact, they write letters to 
the authors, and when no fee is required they are amazed. Then 
when they learn that the author has no control over the public deliv- 
ery of the work they understand why no fee is required. 

[ think it is necessary that this infringement penalty be reduced, 
because there are broadcasters all over, little small 250 watters, and 
it is almost impossible for them. They would not know where to turn 
to get consent. 
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Mr. Rogers. Recognizing that the authors have a property right 
here, you do not propose that the broadcasting stations or people 
who make records of these should have free use? 

Mr. Wasttewskr. No, sir; I do not propose that they should 
have free use 

Mr Rog Rs. As pointed out, thre re Was a hiatus here where they 
are not protected, 

Mir. Wasttewsktr. Thi: s true, but that lack of protection has 
been Oc asioned mainly | thie development Ol the broadcast and 
recording art 


Mr. Rocrers. Yes 


Mr. Wasttewskti. I think if one inequity should be corrected that 
the users should be similarly protected, The re is no use YY dome 
halfway 

Mir. RoGers. You thought is to do away with the S250 ID 


and leave it to the actua damages? 

Mir. Wasitewskr. Or we would 
the trespass, that you can get token damages, nominal damages, o1 
at least enough damages to prevent future infringement. Similarly, 
there would be no objection to increasing the maximum for the 
damages, but this $250 damage is the “bugaboo” right now, the bad 
part. 

Mr. Rocers. Your thought, then, would be to reduce the maximum 
damages? 

Mr. Wasrtewskr. No, sir; to reduce the minimum, and if necessary 
raise the maximum. 

Mr. RoGers. I mean the minimum 

Mr. WastLewskr. Yes, st 

Mr. Rogers. That would be one way of getting at it 

Mr. Wasittewskr. That would be one way of getting at it. Simi- 
larly , you could raise the maximum to an amount of 520,000 That is 
the first thing that comes to my mind. 

I submit that the fleeting 
copyrighted literary work over a network, where you have damages 
at a minimum of $100,000, is almost more money than there is, for me 

Mr. Rogers. Recognizing that there is a problem here and that 
these people should be protected and that you people when you use 
these things want protec tion, Vou Want to do what Is nicht about 

Mr. Wasttewskr. Yes, sir. 

Mr. RoGers. We are looking for the answer. What is the right 
thing to do to protect those people and at the same time protect you? 
Your thought is to reduce the minimum? 

Mr. WasitLtewsk1. Yes, sir 

Mr. Rocrers. Down to what point? 

Mr. Wasttewskr. I would reduce the minimum down to making 
it just a nominal damage, or to write into the Copyright Act some 
clause like this: 


o along, as you suggested, with 


1 


broadcast of a copyrighted tune or a 


That there be, in the case that actual damages cannot be proved, nominal 
damages sufficient to prevent future infringement awarded, 

[ think a $250 minimum is way too much to prevent future infringe- 
ment. 

Mr. Rocrers. Would that not have the effect that each author then 
would have to have an attorney practically every place he has a 
broadcasting station? 

&4305—51 4 
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Mr. Wasitewskr. I do not believe that, sir. I believe that most 
broadcasters do not ever have an intent to infringe. There is a 
broadcasting rule, ‘‘Do not play it unless it is cleared.”’ 

Mr. Rogers. That is true. We want the broadcasters to be in a 
position to play what they want to freely, and at the same time to 
protect the authors. 

Mr. Wasttewskt. Yes, sir. 

Mr. Rogers. I think that would be the ideal solution, if we can 
arrive at it. 

Mr. Wasrtewskt. That is the desire. 

Mr. Rogers. What I am trying to find out is, What is the proper 
solution? Your suggestion is to reduce the minimum for infringement. 

Mr. WasILewskt. Yes, sir. 

Mr. Rocrers. Would you go far enough to suggest that they have 
a second organization, like the ASCAP? 

Mr. Wasit_ewski1. I think that somebody—I do not know whether 
it would be the book publishers or the authors themselves—-would 
have the second organization. They would go around and buy the 
rights and have them assigned and create a new organization, perhaps. 
I do not know what would happen, but I do not think you have to 
legislate that into law, because somebody will do that anyhow. 

Mr. Rogers. What has been the experience of the broadcasting 
stations of those authors of musical pieces who have not joined up 
with ASCAP, so far as the use of their works on the station is con- 
cerned? Has that caused the stations any difficulty? 

Mr. Wasttewski. I would say ‘‘Yes,”’ it has caused them difficulty. 
Many times you might have to take out a license, as I pointed out, 
more as an insurance policy than as payment for goods received. | 
am not referring to ASCAP. 

Mr. Bryson. Are there any further questions? Thank you, Mr. 
Wasilewski. 

Mr. Wasitewskr. Thank you, Mr. Chairman. 

Mr. Bryson. The next witness on the schedule is Miss Isabelle 
Marks. Is Miss Marks here? 

(No response. ) 

Mr. Bryson. The next witness is Mr. Finkelstein. 

Will you come forward, please. May I suggest that in view of 
the running of the time you shorten your statement? I believe you 
have a prepared statement. 


STATEMENT OF HERMAN FINKELSTEIN, GENERAL ATTORNEY FOR AMERICAN 
Society oF Composers, AUTHORS, AND PUBLISHERS IN Support or H. R. 
3589 


The purpose of H. R. 3589 is to amend the copyright law by granting to the 
authors of literary works such as novels, short stories, and poems—in fact to 
authors of all literary works other than lectures, sermons, addresses, and dramatic 
works—the same performing and recording rights which are now enjoyed by 
authors of dramatic works. 

This bill would remove a serious injustice to novelists and poets arising out of 
developments in the art of mass communication which have come into being since 
the enactment of the 1909 copyright law, and which were net foreseen at that 
time. In 1909, there was no radio or television. Recordings were then relatively 
crude, being made by mechanical means, unlike the faithful reproductions made 
by electricity today; no one had then dreamed of the long-plaving record; record- 
ings on tape and wire were completely unknown; the publie enjoyed novels and 
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poems only by reading them—public recitations in the United States were rare 
and unimportant, the largest audience being the occupants of a single auditorium. 
That was the situation in 1909. 

Today, with the long-playing record and the tendency to feed literary works 


the publie in capsule form, a novel may be condensed into a reading on long-pla y 
records. This development has brought substantial profits to the phonograt 
record manufacturers and recording artist s, but no payment is being 1 
author without whose work there would be no profit ior either record ma i 
turer or artist. Poetry is even more susceptible to sucl use than are ovel 
merely may records of novels and poems be made, but the works may be press 
on radio or television to millions of people by playing records or g 
performances 

No one can question the right of the novelist and poet to have this i 
corrected Che laws of the other Anglo-Saxon countries, as well as of practi 
all other civilized countries, give to poets and novelists the exclusive rig 
authorize the performance in public of their works. 

rhe United States is far behind the rest of the world in this respect, as ji 
generally been in bringing our copyright laws down to date. Although perform 


hts in dramatic and musical works have been recognized in Great Britai 
33 (3 and 4 Will. IV. ch. 15). and the exclusive right to deliver lectures sine 
3 (Sand 6 Will. IV, ch. 65), such rights were not recognized in the l ted State 


until 1856, as to dramatic works (11 Stat. L. 138-9); 1897, as to musical wor 
29 Stat. L. 481-2); and 1909, as to lectures (the present Copyright Act 
At this stage in world affairs, the United States must take the leadership in the 


cultural as well as the technical sphere. One of the leading French writers, after 
returning from America recently, admired our competent technicians but ends 
with this criticism: ‘‘The humanities, brushed aside as archaic, are not replace 
with anything else.”’ We believe this criticism is unjustified, but it has bee: 
made too often to be ignored. Whenever we find that the laws safeguarding 
eee deve lopment have not kept pace with our phenomena! teclinical strid 
» should revise the laws to keep up with the spirit of = e times. We have mac 


t 
poeta rable progress since the early , nineteenth centurv whe Sidnev Smit 
famous British divine, remarked ‘‘Who ever reads an fee rican book?” I 
copyright laws have plaved a large part in this advance. The greatest stimu 


to the creation of American literary works came with the enactment of the I 
national Copyright Act of 1891, when publishers could no longer reprint foreig 
works free of charge but had to pay royalties for them the same as for America 





works. The removal of the unfair competition to which American authors were 
subjected bv the free use of foreign works WAaSs & great boon to our a ithors ‘| e 
history of our copyright law has shown that when the rights of authors ar 
strengthened, their creations are multiplied. 

The American Society of Composers, Authors, and Publishers has its 
nessed the development of American music to its present-day leadership as a 
result of the enforcement of the provisions of the Copyright Act of 1909 as applied 
to the publie performance of musical compositions for profit The societ 
directly concerned only with musical works; but it believes that our culture 
be enriched by giving encouragement to writers of all tvpes of works, whet! 


musical or literary. 

Since H. R. 3589 is designed to protect poets and novelists against unfa 
exploitation through the new means of mass communication by which their wor 
may be disseminated, the society and its members believe that enactment 
H. R. 3589 will serve as a great encouragement to American poets and novelists 
Enactment of this bill will win friends among the writing fraternity througho 
the world. These writers mould world ve inion, and we should see that thev a 
fairly treated in our country, and that the shall not be deprived of the just 1 
wards of their labors. 


STATEMENT OF HERMAN FINKELSTEIN, GENERAL ATTORNEY, 
AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUB- 
LISHERS 


Mr. Finkevstern. I do, sir. 

Mr. Bryson. Will you not give us a recapitulation of it, and put 
vour statement in the record? 

Mr. Finkeustrern. I think I — . _ that very shortly. 

Mr. Bryson. We would appreciate it if you would 
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Mr. Finketsterx. My name is Herman Finkelstein, general 
attorney for the American Society of Composers, Authors, and 
Publishers. 

Mr. Bryson. You may proceed. 

Mr. Finkevstein. The bill, H. R. 3589, does not affect the rights 
administe red by the American Society of Composers, Authors, and 

Publishers, which is administering only the right of public performance 
of musical compositions. It is an unincorporated association and does 
not operate for profit. That is, no one can buy stock in the associa- 
tion and everything that is received is distributed to the members in 
proportion to the use of their works. 

Mr. Bryson. Is your organization commonly known as ASCAP? 

Mr. FINKELSTEIN. Yes, sir. 

There are members of this organization who would be affected b 
this bill so far as the rights which they themselves reserve, and which | 
believe they could administer independently and not through any 
association such as ASCAP. 

Take the works of the late Frank Stanton. He wrote a poem 
called ““Mighty Lak a Rose.” That was set to music by Ethelbert 
Nevin, and then secured protection against the performance of the 
works or recording of the works. So long as that famous poem had 
not been set to music it could be recorded freely or performed freely 
for profit or othe ¥ ise. 

The works of James Whitcomb Riley, such as “Raggedy Ann’”’ 
could be used freely in recordings or performance until they were set 
to music, 

We have that great work of Joyce Kilmer, ‘‘Trees.’’ As a poem 
people can make commercial use of it in public performance and in 
recordings, but once it was reduced to musical form, in its musical 
form the work could not be performed publicly for profit. 

We believe that the bill should be enacted, in justice to authors 
When the copyright law of 1909 was enacted the present technological 
developments that we have, such as radio and television and the 
long-playing record, were unknown and undreamed of. 

We believe that if authors of this type of work can be compensated 
for producing their works for delivery by means of television and 
radio and long-playing records you will have fine works created for 
that purpose. 

It has been the history of our law, as we granted and strengthened 
the rights of authors, that the literature of our nation took a great 
advance forward. The Dramatic Copyright Act of 1856 resulted in 
the production of many more American plays. ‘The International 
Copyright Act of 1891 removed from the American stage the flood of 
foreign works, because after that royalties had to be paid on those 
works. It substituted new American works. 

In the field of music, though the right of public performance was 
given in 1897, the right was not really enforced until about 1915. 
Since that time we have had a tremendous upsurge in American music 
to the point where we lead the world today in that field. 

In other words, if you expect a national literature you must en- 
courage the people that create that literature. 
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There seems to be a feeling that the author can rely on glory alone. 
I would like to read, if I may, a statement of Arnold Bennett, who had 
this to say on that subject: 

Of course, when I am working on my own initiative for the sole 
my artistic reputation I ignore finances and think of glory alone 

It cannot, however, be too clearly understood that the professional 
author, the man who depends entirely on his pen for the continuance 
of breath and whose income is at the mercy of an illness or a headache 
is eternally compromising between glory and something more edible 
and warmer at night. He labors in the first place for food, shelter, 
tailors, a coming European trip, horses, stalls at the opera, good cigars, 
emporial evenings, and restaurants, and he gives glory the best he can. 
I am not speaking of geniuses with a mania for posterity. [| am speak- 
ing of human beings. 

1 submit for those human beings who write novels and poems and 
whose works are used today, they could be more effective ly used, I 
think, on some of our television programs, which might be improved 
if there were inducement to these people to write things for which they 
would be compensated. 

I think in justice to those people H. R. 3589 would be a great step 
forward. 

There is one other thing I think we should consider. It is not merely 
the reaction of the American public, but I think we are bound to take 
into consideration world opinion. There is a feeling that the United 
States does not keep pace culturally with world affairs to the extent 
that it does technologically. To some extent that is borne out by the 
record. 

Way back in 1820 Sidney Smith said, ‘Whoever reads an American 
book?” We have gotten way beyond that today. Our works now 
go all over the world so that we are concerned about protecting the 
right of translation, which will be before your committee some day, 
in the international sphere. 

Just the other day a great French writer after returning from the 
United States and viewing us, like so many people who just visit us 
for a short time, said: ‘The humanities brushed aside as archaic,”’ 
referring to the United States, “‘are not replaced with anything else.” 

Now, it is rather important for us to show that we do recognize 
literature and the arts in the United States, just as we do industry. 
We have been backward in the field of copyright 

In England and all the Anglo-Saxon countries musical works and 
dramatic works were accorded the right of public performance as far 
back as 1833. We did not reach that point as to dramatic works 
until 1856, and musical works until 1897. 

Lectures were accorded protection in England in 1835, and we did 
not protect them until 1909. 

All these other works we are talking about today were accorded 
protection in the world, England and elsewhere, around 1911, and we 
have not incorporated that in our law yet. Those laws provide for 
public performance, by the way, and not for public performance for 
profit. 

There is one difference between our law that was commented on 
this morning and some other laws. That is the way protection is 
enforced 
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There are certain minimum damage provisions in England, but the 
remedy there is very swift. You just go to a magistrate’s court, and 
you get your remedy at once. 

There was a provision in the bill that became our act of 1856 for 
summary remedies, but that was amended on the floor of the House, 
and we have a pretty long road for any author to try to recover for 
the infringing on his works. He has to be his own policeman. 

If somebody steals my watch the first thing I do is go to the police 
station and try to apprehend the thief, but I would never think, if 
they stole my literature or musical works of going to any public au- 
thority. In fact, the criminal provisions of the Copyright Act have 
rarely been invoked, and then only with great reluctance. You must 
get an indictment, and then you have a jury trial and all that. You 
just forget about it and do not think about it at all. 

The only remedy in America for the infringement of copyright is 
by the author suing himself, and in those rare cases when he does find 
his work is infringed, he is permitted to recover $250. 

The counsel fee, by the way, is discretionary with the court. The 
minimum damage is mandatory. 

I want to say this on the subject brought up by Mr. Wasilewski 
about the poor broadcaster. For 10 months in 1940 they decided not 
to use any of the works in this large ASCAP repertoire. You would 
think, with this tremendous minimum damage provision, that they 
would have suffered terrific damage. However, not one suit was 
brought during that period of time, nor was any infringement dis- 
covered by any of the composers, authors, and publishers, who con- 
stitute that tremendous organization ASCAP. 

Mr. Rogers. You mean the time they had that strike in 1940? 

Mr. FINKELSTEIN. Yes, sir. There was not a single suit brought 
at that time. We would have been very happy to, if we had found 
infringement. They can control this thing if they wish. 

Mr. Rogers. And General MacArthur would have been violating 
this law when he made reference to the old soldier fading away, if this 
had been the law? 

Mr. Finketstretn. No, sir. That work is in the public domain. 
Under our law, at the end of 56 years those rights expire. He was at 
West Point at the time that song was popular. 

Mr. Roaers. If he had done so when the song was copyrighted, 
within the time, it would have been a violation? 

Mr. Finketstrein. It would not have been, sir, for this reason: 
There is the doctrine of fair use. You have these works protected in 
Great Britain. There is the right of public preformance, but all of 
these things can be done under the doctrine of fair use. In Congress 
you can recite a poem, and you could even if it were protected, in 
support of an argument or in support of an exposition or a speech. 
There are constant uses made of musical works. 

Mr. Rocers. Where is the line of demarcation? 

Mr. FINketstetn. Fair use. It is very difficult to draw, I concede. 

Here, really, is the question: 


Shall the author have the privilege of deciding when a contribution will be made 
to a particular cause for the use of his work? 
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I think he is pretty generous in giving those consents. 

Or shall somebody who wants to use his work be the person who decides whether 
the author shall contribute his work? 

I think vou would find that authors are pretty fair. 

Incidentally, ASCAP was questioned on the American Legion and 
organizations like that. We very reluctantly are forced to insist on a 
license from the American Legion at times when they give commercial 
dances, because there is a competitor right across the way who says, 
“Tf you do not charge the American Legion we are not going to respect 
your copyrights.”’ 

That is an awful problem for us. We would much rather not get 
into that at all. 

Mr. Rogers. But you do have the right to do it? 

Mr. Frvxeustern. We have the right to do it, and we have never 
stopped the American Legion or such organizations. We try to close 
our eyes to those performances as well as we can until somebody who 
feels that he is being unfairly competed against just raises Cain about 
the thing, and then there is nothing we can do. 

You can understand that if we issue a license at $60 a year—by 
the way, that is the average license fee, $60, $90, or $120—-very often 
it costs you more to issue the license than you are actually getting 
out of it. 

Mr. Rogers. They start at $125 out my way, and they will come 
down to $60. 

Mr. Finketstern. There are standard rates. 

Mr. Rocers. You look up the rates for Denver, Colo 

Mr. FINKELSTEIN. Yes, sir. 

Mr. Bryson. That is a high country out there. Denver is the 
highest city in the Nation. 

Mr. Finkexstern. I shall look at that, sir, if you have any thought 
on that. 

Mr. Bryson. Are there any further questions: 

Mr. Wiis. If we should decide to approve this bill why should 
it not be limited to protection for profit? In other words, the way 
it is here it would apply whether the delivery is for profit or not for 
profit. 

Mr. FInkeLstTern. Yes. 

Mr. Wiuuis. You talk about authors having to eat. If that is so, 
then why not limit this bill to delivery for profit? 

Mr. Finketstein. I understand that the Copyright Office is urging 
that that limitation be placed in the bill. 

Mr. Wiiuis. What is your view? 

Mr. Finketstern. I think that the limitation does not exist 
throughout the world, and it has not resulted unfairly. I think that 
the bill might well be in its present form. That is the right of public 
performance. However, that is something that you, of course, will 
decide after hearing all the points of view. 

Mr. Bryson. Incidentally, I think the poor authors have always 
had the sympathy of our people. Only last night on the television 
Don Ameche portrayed very dramatically the life of Stephen Foster. 
I had known of poverty of other great authors and writers, but | 
never knew Stephen Foster died in a charity ward 
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Mr. FINKELSTEIN. He was found with 14 cents in his pocket. 

Mr. Bryson. Yes, sir; just 14 cents. 

Mr. Finkxevstern. Incidentally, Mr. Chairman, on Stephen Foster, 
we had his granddaughter made a member of ASCAP, and there is a 
funny thing there. If her checks did not come around on time 
though those works were all in the public domain—she would dun us 
ahead of all the others. We were very happy that she felt that she 
was entitled to what she was getting as a matter of right rather than 
charity. 

Mr. Witus. Of course, Mr. Chairman, our welfare department 
would take care of that. 

Mr. Bryson. Oh, yes. 

Mr. Crumpacker. I would like to ask a question. 

The point has been raised by the Copyright Office as to whether or 
not the recording rights to lectures, sermons, addresses, or similar pro- 
ductions covered in section (c) of this law should be covered, 

Mr. Finxeusrein, I think they should be. 

Mr. Bryson. That is all. Thank you. 

Mr. Finxeusrem. Thank you. 

Mr. Bryson. Gentlemen, we shall meet at 10 o’clock in the morn- 
ing. We would be pleased to have you folks come back. We have 
other important witnesses. 

(Thereupon, at 11:50 a. m., Monday, April 30, 1951, an adjourn- 
ment was taken until 10 a. m., Tuesday, May 1, 1951.) 
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TUESDAY, MAY 1, 1951 


Housrt oF REPRESENTATIVES, 
SUBCOMMITTEE NO. 3 OF THE COMMITTEE ON THE JUDICIARY, 
Wash ingt n. D. C. 

The subcommittee met at 10 a. m. in the committee room of the 
House Committee on the Judiciary, Hon. Joseph Bryson (chairman 
of the subcommittee) presiding. 

Mr. Bryson. Gentlemen, the subcommittee will ple: 
order. 

I am sorry we have to be so prompt, but the House meets at 11 
o’clock this morning, and it is necessary for us to be there at that time, 
because the Consent Calendar is to be called. Consequently we only 
have an hour. 

Mr. Harris tells me that Mr. Arthur Farmer, of the American Book 
Publishers Council, Inc., is our first witness. Mr. Farmer, will you 
come forward and give your name and title and address to the reporter. 


se come to 


STATEMENT OF ARTHUR E. FARMER, COUNSEL TO THE AMERICAN 
BOOK PUBLISHERS COUNCIL, INC. 


Mr. Farmer. Thank you. 

Mr. Bryson. Do you have a prepared statement 

Mr. Farmer. I have a prepared statement I have already 
submitted the requisite number of copies. 

Mr. Bryson. Yes. 

Mr. Farmer. My name is Arthur E. Farmer. I appear on behalf 


of the American Book Publishers Council, Inc. I am a member of 
the firm of Stern & Reubens which is the firm representing the council. 
I would like to say at the outset that the council membership 


consists of publishers who together publish more than 85 percent in 


dollar volume of all the trade books published in the United States 
today. It is a nonprofit membership organization. I may say that 
without exception all the leading publishers in the country are 
members. 

Mr. Bryson. Is that for all types of books? 

Mr. Farmer. All types; fiction, nonfiction, biographies, poetry, 
drama, everything except technical books, so-called 

Mr. Bryson. And there are a lot of books being published 
nowadays? 

Mr. Farmer. There certainly are. It has gotten to be the habit 
to determine the prominence of the house upon whether or not it 
publishes 100 titles a vear, which is a new standard, | may ac d 


99 
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Mr. Bryson. Yes. 

Mr. Farmer. I am going to depart entirely from the prepared 
statement which I have submitted, because I think that in general 
the grounds covered in that statement were already covered by the 
previous speakers at the hearings. 

Mr. Bryson. Do you desire to have your formal statement included 
in the record? 

Mr. Farmer. I do, Mr. Bryson, please. 

Mr. Bryson. It is so ordered, at this point. 

(The statement is as follows:) 


STATEMENT SUBMITTED BY ARTHUR E. FARMER, CoUNSEL TO THE AMERICAN 
Book PuBuisHEeRS CounciL, Inc., Respectinc H. R. 3589 


The American Book Publishers Council, Ine., is a membership corporation 
which includes the publishers of over 85 percent in dollar volume of all the trade 
books published in the United States. It submits this statement in favor of the 
enactment of H. R. 3589. 

About 2 vears ago, the copyright committee of the council discussed with the 
Register of Copyrights the desirability of amending section | of the copyright law 
so as to include within the scope of copyright protection in literary works generally, 
the recording and performing rights in such works. These rights were then, and 
are now, protected only with respect to dramatic and musical works. A study 
of the proposition by the committee and its counsel led the council to the con- 
clusion that it was highly desirable that legislation be introduced to close the 
indicated loopholes in the copyright law. A brief explanation of the present scope 
of copyright protection in literary works generally is necessary to an understanding 
of the problem. 

Section 1 of the copyright law (U. S. Code, title 17) defines the exclusive rights 
included in copyright protection. Subdivision (a) gives to the copyright proprietor 
the exclusive right to print, reprint, publish, copy, and vend the copyrighted work, 
Subdivision (b) brings within the scope of the copyright monopoly the right to 
translate, dramatize, novelize, and make any other version of the work, if it be a 
literary work. Subdivision (ec) protects the exclusive right to deliver a copyrighted 
work in public for profit if it be a lecture, sermon, address, or similar production. 

Subdivision (d), which is the provision to which H. R. 3589 is addressed, pres- 
ently protects the following rights: 

“(d) To perform or represent the copyrighted work publicly if it be a drama or, 
if it be a dramatie work and not reproduced in copies for sale, to vend any manu- 
script or any record whatsoever thereof; to make or to procure the making of any 
transcription or record thereof by or from which, in whole or in part, it may in 
any manner or by any method be exhibited, performed, represented, produced, or 
reproduced; and to exhibit, perform, represent, produce or reproduce it in any 
manner or by any method whatsoever.” 

From an examination of these sections two propositions become apparent: (1) 
The right to perform dramatic works and the right to make transcriptions and 
records of dramatic works are protected by copyright; (2) the same rights in 
other literary works, such as articles, novels, poems, and the like are not so pro- 
tected. (Lectures, sermons, and addresses are covered by the provisions of 
subdivision (c)). 

The Federal courts have repeatedly affirmed these propositions. In White- 
Smith Music Pub. Co. v. Apollo Co. (209 U.S. 1), the Supreme Court held that a 
“copy”’ of a musical composition, within the meaning of section 1 of the copy- 
right law, is a written or printed record of it in intelligible notes, and does not 
include perforated rolls for player pianos. Following this decision, the United 
States Court of Appeals for the Ninth Circuit held in Corcoran v. Montgomery 
Ward & Co., Inc. (121 F (2d) 572), that the recording by the defendant of the 
plaintiff’s copyrighted poem did not constitute an infringement of the plaintiff's 
copyright. Writing for a unanimous court, Judge Healy said (p. 574): 

‘“* * * While in the 1909 revision of the Copyright Act, composers were 
given the exclusive right of recording their copyrighted musical compositions 
and the like right was granted to authors of copyrighted dramatic works, Con- 
gress did not see fit to give like protection to copyrighted poerns, stories, or works 
of that nature.”’ 
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The former Secretary of War, Robert P. Patterson, while sitting as a Federal 





i 

judge, decided in Areymborg v. Durante (21 U. 8. P. Q. 557), that the public 
performance or delivery of copyrighted works is protected r the present 
copyright law only in the case of a lecture, sermon, address, o1 ar production, 
a drama, or a musical composition He pointed out 

Other copyrighted works may be recited in public for profit without infringe- 
ment. The point is of some moment, now that radio broadcasting of novels, of 
poems, and so on, is widespread. Nevertheless, it is recognized that except as 
to the classes of copy righted works referred to abo e, thea ithor under the ¢ xisting 
statute cannot complain of pubtic performance of his copyrighted works.’ 

On reargument (22 U.S. P. Q. 248), Judge Patterson said 

“Tf changes in the Copyright Act were called for because of abuses which have 
sprung up since enactment of the law in 1909, it is for Congress, rather than the 
courts, to make them.”’ 

The present legislation is designed to make the necessar hat 

The problem has indeed become of real significance durii he past several 
years. Television and radio have become avid users of nondramatie literary 
material; prominent screen personalities have taken to touring the country and 
giving readings from nondramatie works. The recording industry has developed 
the long-playing phonograph record and the tape and wire recorder If it is not 
now immediately practicable, it is only a question of a relatively short period 
before it will be possible to record entire novels and to sell the record at a price 
only slightly higher than the present market price of the novel itsel! 

Unless the performing and recording rights in literary works in general are 
protected by the enactment of H. R. 3589, the broadcasting companies, the tele- 
vision companies, the touring screen stars, and the recording companies will be 
able to appropriate the rights of the authors of the literary material without the 


permission of the authors and without paying a single penny 
When in 1909 the Congress compiled and revised the copyright statutes ther 


\ av of rovaities 


extant, it protected the performing and recording rights only in dramatie and 
musical works. As the committee report (No. 2222) on the bill enacting th 
Copyright Act of 1909 indicates a desire on the part of the framers of the ae 
to afford maximum protection to copyright owners, it i fair assumption that 
the reason why the protection afforded to performing and recording right 
dramatic works was not extended to literary works generally, was that the framers 
did not and could not conceive of such modern inventions as the long-plaving 
record, tape and wire recordings, and radio and televisio! 

H. R. 3589 would do no more than give the same protection to literary works 
in nondramatie form that the present act gives to dramatic worl Che actual 


amendment consists of only a few words, viz, the insertion after the word “dra- 
matic’ in the second line of subdivision (d) of section 1, of the words ‘‘or other 
literary work not enumerated in subsection (c) hereof.’’ Subdivision (d) has 
proven eminently workable in the years since its enactment, and has repeatedly 
been construed by the courts. The result is that its interpretation has been fixed 
by decisions which will be equally applicable to the extended coverage con- 
templated by H. R. 3589. 

It, is impossible to conceive of any reason why the author of a story or a poem 
should not have the same protection under the copyright law as Is given to the 
author of a dramatie work. Conversely, it would manifestly be grossly improper 
to deprive authors of control over their own works, or to permit broadcasting and 
recording companies to appropriate their works without compensation. 

While it is the authors of this country who would benefit primarily from the 
enactment of H. R. 3589, the book publishers, through their council, urge upon the 
Congress the enactment of this legislation as a matter of fairness and justice, and 
to close what is self-evidently a loophole in the copyright law revealed by 
technological advances. 

Mr. Bryson. You may proceed 

Mr. Farmer. I have some notes 

Mr. Bryson. All right. 

Mr. Farmer. The first point I would like to make is that this idea 
of protecting performing and recording rights and literary works ts not 
a new concept. The basic thing is to remember that the performing 
and recording rights have been protected in dramatic works. They 
have been protected since 1909 under that act, and prior to that under 
other acts. 








32 RECORDING AND PERFORMING RIGHTS IN LITERARY WORKS 





What we are doing here is not to propose something brand new, but 
merely to bring other literary works within the same category as 
dramatic works, which are presently protected. This is merely a point 
that has to be made, because technological improvements have left the 
law behind. 

The result of the progress in tape recording, wire recording, broad- 
casting, and the like is that a loophole has appeared in the copyright 
law, and that loophole must be plugged. 

Let me say this: The Copyright Office has recommended that lec- 
tures, sermons, and other categories listed in section 1 (c) should be 
included in this amendment so as to give recording protection to those 
particular forms of literary properties. I completely concur in that. 
The only reason why it was not originally proposed, as IT understand 
it, was that it was desired to make the simplest possible modification 
of the law to meet the current demand for remedial legislation. It 
was not deemed that lectures and sermons were of sufficiently great 
importance in this connection to bring 1 (c) within the new coverage. 

The question that was talked about yesterday to the greatest ex- 
tent was the matter of balancing the rights of the public against the 
rights of the author. Ido not think that there is any doubt that such 
a balance must be struck. However, going back to the Constitution, 
the founders realized perfectly well that it was in the public interest 
that authors be encouraged to write, because only through such en- 
couragement and protection of authors’ works could a creative literary 
effort be mustered. Authors must live. If the authors do not live, 
if you take rights away from them, then you are not going to have 
any literary product. In that way the public will suffer. It is the 
public interest which is paramount. 

Let me give you an example of current developments which threaten 
that, and I[ will tie that in with our present legislation. In the last 
several years colleges and universities have adopted the survey 
courses. These courses take in the whole history of civilization, the 
history of science, the history of arts and cultures, and so forth. 
There have been no textbooks written to meet that particular need. 
As a result, these colleges and universities have applied to the textbook 
publishers for permission to copy one chapter from this book, one 
chapter from another book, and it has been spread around. 

The general plea is, ‘Do not charge us for this; we are an educational 
institution and we cannot afford to pay fees for it.”’ 

It is only lately that the publishers and authors have come to a 
realization that with the spread of this type of use the markets for 
their textbooks are disappearing. What happens if the market for 
textbooks disappears? You obviously are not going to have people 
writing textbooks. Then what happens to the public interest? In 
other words, anything which tends to cut away from the necessary 
income of authors is going to rebound against the interest of the 
public. In that connection, and the way it ties up with the pending 
legislation, may I say this: We are going to have an increased use of 
radio and television for educational and cultural purposes. Wherever 
radio and television present literary materials it tends to cut the 
market for the printed word. Cut that market for the printed word 
sufficiently and you destroy the incentive to write and publisl 

This is not a mere phantasm. The FCC has indicated an intention 
to allocate a fairly sizable proportion of the ultra-high frequency 
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channels for purely educational and cultural works. That being so, 
these will be nonprofit ventures. Whether they are profit or non- 
profit, however, the presentation to the public of literary and text 
works through these media will tend to cut down the market for the 
published works. Unless there be a reciprocal compensation to the 
author for these other uses the author’s incentive to write—-and there- 
fore the public interest—will likewise be harmed. 

Mr. Bryson. I think that is perfectly natural. It requires much 
less effort to see a novel dramatized on the television than it does to 
hold the book and read it. 

Mr. Farmer. And I think, sir, in the small stations throughout the 
country, novels are today being read serially. We have motion- 
picture actors who are going throughout the country, and who are 
not delivering dramatic works, but they are actually giving readings 

In the old davs when Mr. Dickens came over here he gave readings 
of his own works and got paid out of his lecture fees, but when Mr 
Laughton goes through the country and reads novels he is not reading 
his own works. 

Mr. Bryson. And Mr. Laughton is given the money. 

Mr. Farmer. Yes: not the author or the publisher. That is the 
gap that exists today. 

Now, there has been some alarm expressed that if you do not 
insert the words ‘for profit’’ in the proposed amendment it may 
prevent the use of these nondramatic literary materials in schools 
and classrooms and churches and in public speeches. 

In the first place may I point out, as has been pointed out vester- 
day, that the word “publicly” appears in the amendment. That 
means private readings to small groups assembled for the purpose 
are not prohibited by the pending legislation. But, more than that, 
it seems that no attention whatsoever has been given to the doctrine 
of “fair use’ except at the end, by Mr. Finkelstein. 

I do not intend to try to lecture on the law, and take up the time 
of the committee with it, but briefly what ‘‘fair use’’ means is simply 
this: Anyone can use a copyrighted work to the extent that it will 
not compete substantially with the author’s reserved rights 

For example, if I wanted to quote half a dozen lines of poetry 
from a poem in a speech, obviously that is not going to cut down on 
the sale of the printed book. That is a fair use. 

If I, as many a school orator has done, declaim from Drinkwater’s 
“Abraham Lincoln’ without getting permission from the owner, 
although that is under 1(d) and he is presently protected, nobody is 
going to sue me. In the first place, that is legally protected under 
the doctrine of “fair use’ and in the second place let us be realistic. 
1 (d) has been in the law for over 40 years, and J have yet to discover 
a case where a school orator or a preacher or an American Legion 
post or a church organization has been sued for infringement of copy- 
right because there were some lines or paragraphs read in the course of 
a sermon or a lecture. It just does not happen that way. 

I have been practicing over 20 years in the literary field, and I am 
fairly conversant with this field, and it just does not happen. 

That brings us to the question of the damage clause, which is really 
completely a side issue which has been introduced here. It has been 
said that if you take an innocent minister and he reads a few lines from 
a copyrighted work he is faced with a fine of $250 plus attorney’s fees. 
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Mr. Bryson. Somebody even said that a Congressman might be 
faced with that. 

Mr. Farmer. Off the floor of Congress. 

That, aside from the doctrine of “fair use’? which would eliminate 
it, is largely a matter of imagination. 

Mr. Rogers. Just a minute. You say it is a matter of imagination. 
As a matter of fact, and as a matter of law if this bill were passed would 
there not be a cause of action against the man, disregarding the 
“‘fair use”’ doctrine? 

Mr. Farmer. There would be a cause of action. 

Mr. Rocers. Yes; there would be a chose. 

Mr. Farmer. Yes, sir. 

Mr. Rogers. And it could be enforced. 

Mr. Farmer. It could be enforced. 

Mr. Rocers. If you are granting that chose in action and it can 
be enforced, do you not think you are begging the question by going 
out and saying it does not exist? 

Mr. Farmer. No, sir; I do not. 

Mr. Rogers. How can you reconcile it? 

Mr. Farmer. Because we have had section 1 (d), in which those 
same rules are applied as would apply to nondramatic literary works, 
with respect to dramatic works for 40 years. Experience has taught 
us. 

Mr. Rocers. You have said that out of that period of time you 
have not had any suits? 

Mr. Farmer. That is right, although the cause of action was there. 

Mr. Rocers. Yes; the cause of action is there. 

Mr. Farmer. That is right. 

Mr. Rocers. And it could have been asserted at any time. 

Mr. Farmer. That is right. 

Mr. Rocers. What assurance can you give us that it will not be 
asserted in the next 40 years if this bill is passed? 

Mr. Farmer. [ think I could give you these assurances, the prac- 
tical assurances that we have in the field: 

First. Attorney’s fees are discretionary with the court. The court 
will not award and has not awarded attorney’s fees in the cases of 
infringement unless it felt there was some element of forethought or 
willfulness in the infringement. A mere technical infringement has 
never brought with it the award of attorney’s fees. 

Second. When attorney’s fees are awarded they are not awarded 
in the amount of compensation to the attorney. They are awarded 
in what amounts to a nominal amount as a sort of punitive measure. 

That is not in the statute, but it is a fact. 

I tried a case on behalf of Daphne DuMaurier a few years ago that 
went to the circuit court of appeals twice. It was a 4-day  triai, 
with witnesses from all over the country. The attorney fees awarded 
to Miss DuMaurier, when she was cleared completely of the charge 
of plagiarism, were $1,500. 

The attorney fees are not intended by the courts to meet the suc- 
cessful party’s actual legal expense. Take the case of the $250. 
Gentlemen, can vou conceive of any person in his right mind employ- 
ing an attorney, paying the court filing fees, paying the attorney’s 
fees, and so forth, where all he can hope to get is $250 because there 
has been a technical violation? 
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Mr. Rogers. Is not the $250 the minimum? 

Mr. Farmer. Yes; but if it is only a technical violation, of which 
you are talking, a question of where the minister uses it, or some 
public speaker, in the course of an address, it is obvious that no court 
is going to give more than the minimum 

This is not a real danger. As opposed to that, look at what might 
happen to your author if he is not given this protection. I mentioned 
before you came in, sir, that the FCC has already indicated that it 
intends to allocate a very substantial number of high-frequency 
channels to educational institutions for nonprofit stations for cultural 
and educational broadcasts. If that happens and if the labor unions, 
as they are now doing, begin getting their own stations, and if you 
have what is now a small but growing number of stations like WABF 
in New York, which is nonprofit; if you have all those uses, it may be 
fine for the public, but you are cutting into the author’s market, and 
to the extent you are cutting into the author’s market you discourage 
authorship. That is a greater danger and a greater detriment to the 
public than the risk of somebody bringing a $250 action against some 
individual. We must, to some extent, be guided by practicality and 
by history. 

If under section 1 (d) this has not happened in 40 years, and if the 
only benefit to be gained is $250, from which attorney's fees and other 
fees must be paid, then what is the real danger? 

Mr. Rocers. If there is no real danger in any way, then why have 
it in there? 

Mr. Farmer. Because if it is left out something might happen— as 
happened about 6 months ago when one of the big networks took a 
story from the Saturday Evening Post and read it over its network 
on a morning program, a short Christmas story, and then refused to 
pay compensation to the owner. That is the time when the owner and 
the author needs protection. 

Mr. Rocers. If the minimum damages were eliminated and he 
were awarded whatever actual damages there were the author would 
be protected in that instance if this bill were passed. 

Mr. Farmer. Well, if it is the purpose of the Committee at this 
time to consider rewriting the damage section, that is a wholly different 
question. 

I would like to point out, however, that the damage section has 
tremendous implications. In spite of the fact that we have had this 
outcry by the broadcasters yesterday about the terrific liability, the 
fact of the matter is that they have never yet been stuck on the basis 
of $250 per station for 40 or 50 stations, and they have never yet 
sponsored legislation to amend the damage section. If they want to 
amend the damage section that is fine. Let us get into that when it 
comes. All we are trying to do is to bring other literary works into 
the same category as dramatic works have stood for 40 years. 

Mr. Rogers. If there has been a mistake made on the minimum 
damages heretofore, it is not to be corrected in this bill? 

Mr. Farmer. This is not the bill to do it. It requires a thorough 
study. 

May I also point out that this $250 minimum was imposed in 1909. 
1 am not an economist, but my guess is that if we brought it up to 
the present purchasing power of the dollar it would be something 
around $1,000. Maybe the section does need rewriting, but this is 
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not the bill to do it. There is no reason for depriving the author of 
his coverage because some other section requires amendment. 

The other point that came up yeste rday was this matter of getting 
permission. How do you get permission? Having represented both 
authors and publishers, I think I am in a position to tell you about 
that practically. 

In the first place, every published works in the English language 
which is protected by copyright must bear a copyright notice. All 
anvbody has to do is to turn to the title page, or the other side, and 
find out if there is a copyright notice. If there is a copyright notice 
he knows that he needs permission. If there is not, he is safe. He 
cannot be misled unless he wants to be blind. 

If vou have ever heard of a published work which did not have the 
name and at least the city of the publisher on it, or that did not bear 
the name of the author, | would be surprised. What is the normal 
thing to do? You sit down and write a note to the publisher. 

Let us assume that the author has changed over. He is no longer 
with that publisher. The publisher does not have the rights. Again, 
there is courtesy among publishers, which is just self-interest, which 
means that if the publisher gets such a letter he forwards it to the pres- 
ent publisher, or to the author, or to the Author’s League, which is in 
touch with the author. 

The Author’s League today, | may say—Mr. Schulman did not quite 
give his group the credit he should have—has a membership of the 
real working authors of the country, including the writers for the pulp 
magazines and the others. ‘There you have a perfectly workable 
practicable method of getting permission. That has been true for 
over 40 years with respect to dramatic works. 

Let us take a situation with which | am familiar. The Shaw plays 
are very popular. There are dozens of requests a week. How does 
somebody out in Oshkosh know how to reach Shaw? They write to 
the publisher, Dodd-Mead, or to the Theatre Guild. They usually 
come through me to the trustee of the Shaw estate. You have no 
difficulty. 

May I point out one other thing. If the need should arise for a 
clearing house, you may be certain that it will be filled, because it 
will be to the interest of the authors to have such a clearing house. 
They can only get revenue if they can grant permissions. They are 
not in the business of discouraging people from using their works 
and cutting off their own income. Ithas not been a problem. Just as 
a matter of opinion, it will not be a problem. 

Mr. Bryson. Sometimes they write to their Congressmen. Fre- 
quently I have received inquiries, and the Library of Congress has 
always very kindly helped us locate an author. 

Mr. Farmer. Authors do not hid under bushel baskets. They 
desire to be known. 

Mr. Bryson. Yes. 

Mr. Farmer. Now, why not include “for profit’? Well, | should 
say that you should not include ‘for profit” for three outstanding 


* reasons. 


One, there is no more reason for putting a “for profit’? provision 
with respect to literary works other than dramatic works than there 
has been for 40 vears with respect to dramatic works. It has worked 
beautifully. There has not been a flood of lawsuits. 
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Second, any reasonable use, noncompetitive, is simply ‘fair use’’ 
and would not give rise to a cause of action. , 

Third, and affirmatively, if you put in “for profit’? you will repeat 
the unwitting mistake of the 1909 act, that is, not taking into account 
the technological advancement. That is what I have mentioned 
about broadcasting and television stations operating not for profit. 
I am not talking about a sustaining program or a station which oper- 
ates for profit. That would come in even if vou did not have “for 
profit”? in it, but you are getting a gradual increase of the nonprofit 
stations. You are going to have that, and the Army has shown that 
you are going to have an increase in your recordings rather than your 
printed word as textual material. 

If you wish the public to have the benefit of textbooks, vou cannot 
deprive the authors of textbooks of compensation, or cut it down sub- 
stantially. There were certain specific objections advanced. As to 
the damage clause, I think I have already covered that. As to inno- 
cent infringement, if it is a published work there is no question about 
innocent infringement. You only have to look at the copyright page 
If it is an unpublished work the fact that it is unpublished is sufficient 
to put the would-be user on notice that he must look up the author 
and find out what rights he has and what were given. 

It is very much akin to my wandering down a country road and 
finding a luscious field of raspberries. If I want to I will go in and 
take the raspberries but I may have a farmer on my neck. Is it not 
only reasonable, if | want to take valuable property, that I should 
at least make some inquiry to find out who owns it and how much he 
is going to charge me? 

As to the charges, after all, gentlemen, this is a commodity in one 
sense. Authors will charge what people can afford to pay, because if 
they charge more they will have no income. Whereas in the case of a 
work, for instance, by John Hersey or John Steinbeck, or G. B. Shaw, 
the fees probably will be relatively high, the works by lesser known 
authors have fees which will be lower. That is the way in which we 
have conducted our free-enterprise system throughout the history of 
this country. There is no difference here from that system in any other 
respect. 

Now, let me address myself for just a moment to the memorandum 
submitted by the Association of the Bar of the City of New York 
Committee on Copyright. There are two main points there. The 
first runs something like this: Under the present copyright law we 
have a compulsory license provision with regard to musical works. 
That is, if the author or copyright proprietor of a musical work once 
grants a right to record the work, then everyone can record 1t upon 
payment of a statutory fee of 2 cenis a side. Now, says the com- 
mittee, if we put this new amendment through it may be—they only 
say that it may be—that the writer of the lyric will first copyright the 
work as a poem, and it may be that the court will then say that it no 
longer is subject to the compulsory license provision even when 
combined with music. 

Well, gentlemen, there is a case that was decided by the court of 
appeals, the United States Court of Appeals, only about 2 or 3 vears 
ago, in the Second Circuit of New York. That was Shapiro, Bern- 
stein against Jerry Vogel Music Publishing Co. If ever there was a 
clear holding in court, that was the case, where they held that where 
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music had been written at one time and lyrics had been written 
separately and at another time that where the lyrics were used with 
the music the two represented a joint work and it was a musical work. 
That was the Melancholy Baby case. You probably remember the 
song ‘‘Melancholy Baby.” 

I think that is really putting up a straw man, when you say the 
court may hold that. The court has held exactly the opposite of 
what the committee has said the court may hold. 

The second thing the committee says is that this is all very sudden, 
“We have not had time to consider this.” Up to last vear I was a 
member of that committee. We serve for 3-year terms, and then 
for a year you are not eligible for reappointment. Two vears ago 
I persopally introduced this entire matter to the committee. We 
discussed it at that time, and there did not seem to be any impetus 
one way or another because, after all, we have copyright lawyers 
from all fields, such as motion pictures, music, recording, and all 
different kinds of fields, and most of them were not terribly interested 
in it. But to say that the committee has not had time to study 
this proposition just is not true. This is not something that has 
been sprung suddenly. 

I should say in conclusion that experience has shown that whatever 
benefit the author receives, as Mr, Finkelstein said yesterday, in the 
long run benefits the public. 

The enactment of H. R. 3589, as amended, to give protection to 
recording rights in sermons, addresses and the like, will merely bring 
the copyright law abreast of technological improvements that have 
occurred since 1909, and to the extent it benefits the authors it will 
benefit the public. 

That amendment is really very simple. If the members of the com- 
mittee would be good enough to look at the bill, I can point that out to 
them in about 1 minute. In the first place, you will repeal section 
1 (c). Then in (d) as it reads now you will insert the word ‘‘deliver”’ 
after the first word “to”. It will then read: 

To deliver, perform or represent the copyrighted work publicly if it be a drama 
or other literary work 

Then vou climinate the words: 

not enumerated in subsection (c) hereof 

Then vou go on: 
or, if it be 
and climinate 
a dramatic work and 
so that it reads: 
if it be not reproduced in copies for sale 


and so on, 

The effect would be to give the protection which this bill con- 
templates, plus the added protection to sermons, addresses, and so 
on, which the Copyright Office has proposed. 

I must rather strongly dissent from the view of the Copyright 
Office that educational institutions, ministers and such will be harmed 
if you do not insert the “for profit’? wording, because as I have stated 
either the ‘fair use’’ doctrine or the actual fact that suits for $250 
are not practicable today will cover that. 
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If there are any questions I would be glad to answer. 

Mr. Crumpacker. I would like to ask you the same question that 
I asked the other witnesses. That is, if you think the type of works 
covered in subsection (c), recording rights, should be also protected. 

Mr. Farmer. I certainly do, and it would be effected by the amend- 
ment which I have just mentioned. There is no reason why that 
should not be. The only reason, as I stated, that it was not originally 
incorporated, as 1 understand it, was that a minimum amendment 
was desired so as to focus attention on this particular problem 

Mr. Bryson. Thank you so much. 

Mr. Farmer. Thank you, gentlemen. 

Mr. Bryson. We have Mr. Godfrey here from the Department of 
Justice. Mr. Godfrey, will you give your name and the capacity in 
which you appear to the reporter. 


STATEMENT OF HOWARD L. GODFREY, CHIEF, PATENT 
PROSECUTION UNIT, DEPARTMENT OF JUSTICE 


Mr. Goprrey. My name is Howard L. Godfrey. 1 am Chief of the 
Patent Prosecution Unit of the Department of Justice. 

Mr. Bryson. Do you have a prepared statement, sir? 

Mr. Goprrey. No, sir. 

Mr. Bryson. All right, sir. We are a little pressed for time this 
morning. The House meets at 11 o’clock. We would like to conclude 
by that time if we may. Will vou not proceed and give us vour views 
about the bill? 

Mr. Goprrey. Thank you. 

Briefly, the position of the Department is that this bill represents a 
matter of legislative policy. However, the Department has no objec- 
tion to the bill in principle provided that it is amended so that the per- 
forming rights are subject to a profit limitation such as appears in 
section | (c) of the Copyright Act in the case of lecturers. 

We also have no objection to the addition of the recording rights to 
section 1 (c) such as has been proposed by the Copyright Office 

Thank you. 

Mr. Bryson. Are there any questions, gentlemen? 

Thank you so much, Mr. Godfrey. 

We have a letter, gentlemen, dated April 26 from Mr. Fisher, the 
Acting Register of Copyrights. Mr. Fisher is present. Mr. Fisher, 
we would be pleased to have vou elaborate on this letter, or make any 
additional statements you would like to regarding H. R. 3589. 


STATEMENT OF ARTHUR FISHER, ACTING REGISTER OF 
COPYRIGHTS, COPYRIGHT OFFICE 


Mr. Fisher. My name is Arthur Fisher. I am Acting Register of 
Copyrights. 

As the chairman, Mr. Bryson, just said, a letter stating the position 
of the Copyright Office, in which the Librarian of Congress concurs, 
has been filed with the committee. I will not undertake to repeat 
what that letter savs. The gist of it is that the Copyright Office and 
the Library believe that H. R. 3589 fills a gap in the present copyright 
law which was created largely accidentally rather than as the result 
of any deliberate policy, due to the fact that in 1909 present technical 
processes did not exist. 
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We believe that in filling that gap the “for profit’’ limitation which 
is contained both in section (c) with respect to lectures and addresses 
and section 1 (e) covering music should be applied to literary non- 
dramatic, nonmusical works. 

We also believe that the recording rights should be granted to the 
works enumerated in section (c) as well as to the other works. 

In view of Mr. Farmer's remarks to the effect that the “for profit” 
limitation is not needed with respect to nondramatic, literary works 
[ might say an additional word. In the present law the “for profit’’ 
limitation exists both with respect, as I have stated, to musical works 
and with respect to the works enumerated in section (¢c)—namely, 
sermons, lectures, and addresses—but does not exist with respect to 
dramatic works. 

The problem, therefore, that faces the subcommittee is whether to 
recommend that in extending the law to cover nonliterary works you 
should follow the example that is applied to the dramatic works today 
where the ‘for profit’’ limitation is not required; or whether you 
should follow the example of the present law as set forth in subsection 
(c) and (e). 

It is the feeling of the Copyright Office that the omission of the 
“for profit” limitation with respect to dramatic works is due to the 
character of dramatic works; that a dramatist has a rather limited 
market, and when he has his play produced, even by a school or by 
a church group, he should get royalties for that performance; but 
when literary works, which would cover a very wide range, and 
might involve discussions of civil or political affairs, are concerned, 
we should be somewhat tighter and should follow the example of the 
musical and lecture and address example. 

It is true, as Mr. Farmer said, that the “fair use’’ doctrine would 
no doubt be applicable so that minor references and casual uses of 
words and short quotations would probably not constitute infringe- 
ments; but the doctrine of fair use is not set forth in the Federal copy- 
right statute. It is a development of the courts. Its scope is proble- 
matical, and it is our view that in extending the law, as we are now 
recommending, we should err on the side of caution and we should 
not rely on a combination of the doctrine of fair use with the doctrine 
of public performance when we for the first time extend the statute 
to cover the wide range of uses of literary works, not merely novels 
but extensive scientific works, and general social, political, economic, 
and scientific discussions. If after experience with the law the “for 
profit”’ limitation proves to be undesirable, the matter could again be 
reconsidered, but it is the recommendation of the Copyright Office, 
in which, as I say, the Librarian after considerable debate and dis- 
cussion concurs, that it would be wiser at this time to follow the 
model both of the subsection (c) provision and the musical provision, 
so that the language would read ‘‘publie performance for profit’’ rather 
than merely “public performance.”’ 

I would like to say a word about two or three other points that were 
developed in the discussion yesterday. 

First, on the question of whether an agency or mechanism for 
securing permission of authors is desirable. It seems to me that if 
it becomes desirable to have a central clearinghouse agency analogous 
to ASCAP in the field of music, in the field of nonmusical works, such 
an agency will be created. I believe, however, from the experience 
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of most of the rest of the world and with the exception of a few coun- 
tries that any form of a central clearinghouse in the area of general 
literary works has not been found necessary; the users of such works 
have negotiated directly with the authors or publishers. In any event, 
it seems to me we should not hold up the completion of the copyright 
law and the filling of this gap until such an agency has been created. 

I also think it is clear we should not follow the suggestions of trying 
to create such an agency by Government action. It should be an act 
of private initiative. If there becomes a need and a market for such 
an agency I feel sure that it will be created in the nonmusical field 
just as it has been in the musical field. 

There are discussions today in the scientific field to see whether 
arrangements cannot be made to secure clearance in advance for the 
use of scientific works, where to a large degree the authors and to a 
considerable extent the publishers do not care for royalties. They 
are rather interested in their reputations, in freedom of exchange, and 
perhaps a greater interest in the control of the integrity of their work, 
so that it will not be misused, rather than in securing royalties. 

It seems to me that that kind of development should be the product 
of the initiative of the interests directly concerned, rather than rest 
on any administrative initiative of the Government or a statutory 
requirement. In any event, it should not precede this provision, 
because in fact unless the statute is first amended the occasion for it 
will not arise. If the statute is amended, | believe, as has occurred in 
the case of music, the proper developments will occur. 

There has been a slight discussion by Mr. Wasilewski of the language 
of the amendment with respect to the use of verbs that may be 
appropriate to the presentation or delivery of nondramatic works. It 
seems to me that is merely a matter of detail. Of course, we should 
use whatever verbs are appropriate for the presentation or delivery 
of nondramatic nonmusical works. In any event, the intent is cer- 
tainly to go further than the dramatization, as by television or radio, 
of literary nondramatic nonmusical works. 

We should, of course, in developing the final form of the legislation, 
use verbs appropriate to the presentation or delivery of the literary 
works. 

There has also been a discussion of the damage question. I would 
be the last to deny that there are a great many provisions of the 
United States copyright law that ought to be improved. The law, 
as you probably know, was enacted after rather hurried codification 
and consideration in 1909. There have been great technical develop- 
ments since then, and in a great many respects the copyright law 
should be restudied. 

It is the view of our office that in a good many of these respects the 
constructive thing to do is to take specific items and narrow the 
compass of our activity and accomplish the specific jobs. L think at 
some appropriate time we will have to face the issue of rewriting the 
whole law. 

For example, the compulsory license provision itself is out of date 
with the development of the long-playing records and the development 
of tape. As was said this morning, the depression of the purchasing 
value of the dollar has made any expression either of a compulsory 
license or damages in terms of dollars out of date as against the situa- 
tion 40 years ago. 
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It seems to me that the compulsory license provision is a matter of 
special study which would take preparatory work, and we should 
isolate that problem and deal with it alone. I feel that the same is 
true with regard to the damage provisions. They also deserve 
thorough study, and should be reappraised in terms of changes in the 
value of the dollar. 

As a person working in the Copyright Office I must say I am struck 
by the fact that if the present damage provisions were seriously 
injurious to any interests we would have had long before now legis- 
lative proposals pressed upon us, but that has not occurred. There 
has been casual discussion of improvements, just as there has been 
with respect to the compulsory license provision, but we have not had 
a series of court cases or a series of administrative situations so 
serious that any interests have been vigorously pressing upon us the 
need for our cooperation in amending the di amage provisions. 

Bear in mind that the present damage provisions are applicable to 
music, which is the most completely policed aspect of the copyright 
law. I think I may say it is the one in which there are probably both 
nationally and internationally the largest dollar interests, because 
music, to a large degree, carries the phonogr aph industry, a large part 
of che radio industry, and a large part of the motion-picture industry. 
It has perhaps the most important commercial aspects of the literary, 
artistic, and musical rights protected by the copyright law. 

The damage provisions have been there for a long time, and the 
situation has not been so bad even before the radical depression of the 
dollar that it has led to a vigorous urging for revision. Now, that 
being true as to the present damage provisions with respect to music, 
it seems to me that there is not such indication that the completion of 
the law by extending rights to literary works will cause any injury that 
one needs to be particularly afraid of. We know of no cases where it 
has really caused serious harm with regard to radio chains and sub- 
stations. Therefore, it seems to me that we can with considerable 
confidence do what | think everyone concedes in principle should be 
done, including the radio interests, to complete the law, and then deal 
with the damage section as we should some day deal with the com- 
pulsory license section, as a separate matter and after separate study. 

That is all I have, Mr. Chairman. 

Mr. Bryson. Thank you, Mr. Fisher. 

That concludes our hearings. 

(Thereupon, at 10:46 a. m., Tuesday, May 1, 1951, the hearings 
were concluded. ) 

(The following matter was submitted for the record :) 


STATEMENT OF THE ComMMITTEE ON Copyricnt or THe ASSOCIATION OF THE 
Bar or THe Ciry or New York Wirnu Respect to H. R. 3589 


H. R. 3589 has two apparent objectives: (1) the protection of the right to 
recite and deliver nondramatic literary works; (2) the protection of the right to 
make mechanical recordation of nondramatic literary works. These two purposes 
are treated separately in this statement. 


I, PERFORMING RIGHTS IN NONDRAMATIC LITERARY WORKS 


The committee on copyrights recommends very strongly that the protection 
accorded to the performance of copyrighted nondramatic literary works should 
be limited to publie performance for profit. 

The omission from the bill of the words “for profit”? affects adversely only 
church services, school commencements, Fourth of July ceremonies in public 
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squares, and the like. It will not be possible for a minister to read an inspirational 
copyrighted poem at a funeral service, for a child to recite such a poem at a 
school commencement, or for a speaker to recite such a poem at a public cere- 
mony, without a license. Obviously, it may not be practicable for the churches, 
schools, and public assemblies to make licensing arrangements. Under our law 
(title 17, see. 101), the courts have no power to grant damages of less than $250 
for an infringement, no matter how innocent or evanescent 

The addition of the words ‘for profit’”’ will be in the interests of the public, 
and will not afford a screen behind which commercial enterprises can hide. The 
courts have construed the meaning of the words ‘‘for profit’? very broadly. 
Justice Holmes, in Herbert v. Shanley (242 U. 8. 591 (1917)), laid down the rule 
that if the purpose of the performance is profit, it is not necessary that there be 
any admission charged. 

It is settled that the unlicensed broadcast of a copyrighted work on a sustain- 
ing program of a commercial station is an infringement (.V. Witmark & 
L. Bamberger & Co., 291 F. 776; Jerome H. Remick & Co. v. Ame in Automo 
hale iccessories Co., 5 F. 2d 411, cert. den. 269 | S. 556: Jerome H. Ren ek 
Co. v. General Electric Co., 16 F. 2d 829) even if the broadcast is on a sustaining 
program of a nonprofit station owned by an eleemosynary institution w 
time to sponsors (Associated Music Publishers, Inc. v. Debs Memorial Radio 
Fund, Inc., 46 F. Supp. 829 There is no case which has come to the committee’s 
attention in which the publie performance of a copyrighted work under t 
auspices of a commercial enterprise has been held not to constitute a public 
performance for profit 

Moreover, the bill, as drawn, would create a wholly illogical result The 
clergyman could, without a license, have his congregation sing a hymn. He 
eould not recite the words of a poem, unaccompanied by music. The commence- 
ment orator could, without a license, recite a literary work originally written 


as an address He could not, without a license, recite a literary work originally 
written for publication. The attempt to fit nondramatic performances rights in 
the framework of section 1 (d) of title 17 is not entirely happy. It is not wholly 


clear that the recitation of a chapter of a book on mathematics is a performances 
or representation of the work. 

One way of accomplishing the purpose of the bill, considered under this headi: 
would be by amending section 1 (c) of title 17, so that it will read as follows (the 
words in black brackets being omitted, and the words in italics being added 

c) To deliver or authorize the delivery of the copyrighted work in public for 
profit if it be a [lecture, sermon, address or similar production;] nondramati 
literary work.” 


Such an amendment Is deemed to be concise and unambiguous It accom 
plishes what the copyright committee believes to be a beneficent result, and, in 
using the words “literary works’’ and “nondramatic,’”’ it utilizes the present 


tested phraseology of section 1 (b) of title 17 
Il. MECHANICAL RECORDATION RIGHTS IN NONDRAMATIC LITERARY WORKS 


The committee on copyright feels that the portion of the bill which seeks ts 
afford protection for mechanical recordation rights, raises questions of some legal 
and economie difficulty. Some members of the committee are doubtful whether 
the bill, as drawn, accomplishes the protection of mechanical rights in nondramatic 
literary work. Despite the use of the words “transcription or re cord,” in section 
1 (d) of title 17, there is at least a doubt as to whether mechanical recordation 
rights in dramatic works are presently protected by this section. Despite a dictum 
which indicates that the Ninth Circuit Court thought that dramatic authors were 
protected with respect to such recordation (Corcoran v. Montgomer ij Ward & i... 
50 U.S. P. Q. 274,121 F (2d) 572, (1941)) the committee report (No. 2222), which 
accompanied the Copyright Act of 1909 contains an explanation of section 1 (d) 
of title 17 which relates only to the transcription of a play by a stenographer who 

would be present and would take all the words down and would then turn the 
manuscript over to someone who had hired him to do the work * * = *,’ It is 
only in the discussion in such report of section 1 (e) of the Copyright Act of 1909 
that reference is made to mechanical reproduction 

In addition, attention has been called to the fact that the last word in line 10 of 


the bill thereof’’—would, under ordinary rules of construction relate back to 
the last subject before this preposition, and this subject is ‘‘a dramatic work.” It 
has, therefore, been suggested that the language, with respect to the making of a 
transcription or record, might apply only to dramatic works. These technical 
difficulties could certainly be cleared up in redrafting, or perhaps be clarified in an 


accompany! 


g report. 
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The committee considers, however, that there are basic problems involved. 
Assuming the language of the proposed bill to be effective for the purpose intended, 
some members of the committee question whether, if the bill is enacted, the author 
of the lyrics of a musical composition might secure a copyright, separate and dis- 
tinct from the copyright in the music, and then attempt to grant a recording right 
under the provisions of section 1 (d) of title 17, but free from the provisions of 
section | (e) of title 17. This would frustrate the provisions of section 1 (e) of the 
present law. Possibly language might be devised which would make it clear that 
the bill is intended to be applicable only to literary works which have not been set 
to music with the consent of the copyright proprietor. 

The copyright committee feels that there probably has been insufficient oppor- 
tunity for full consideration of the effect of this portion of the bill. The 
committee is of the opinion that the time at its disposal for a consideration of the 
bill has not afforded it an opportunity to agree upon some form of legislation on 
this point, which would solve the complex problems which are necessarily involved. 


III, CONCLUSION 


1. The committee on copyright believes that the copyright proprietors of 
nondramatic literary works should have protection against public delivery of their 
works, but urges strongly that this protection apply only to public delivery for 
profit. 

2. The committee believes that copyright proprietors are entitled to some 
protection against unauthorized mechanical recordation of their works. The 
committee feels that the bill, as drafted, will not achieve a desirable result. It 
suggests, therefore, that the framing of legislation on this subject should be 
deferred until there has been a more extended analysis and consideration of the 
legal and economic problems involved. 

Respectfully submitted. 

SypNEY M. Kaye, Chairman, 

AprIL 26, 1951. 


DEPARTMENT OF JUSTICE, 
Washington, D. C., May 2, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CuHarrMAN: This is in response to your request for the views of 
the Department of Justice concerning the bill (H. R. 3589) to amend title 17 of 
the United States Code entitled ‘‘Copyrights’”’ with respect to recording and per- 
forming rights in literary works. 

The bill proposes to amend subsection (d) of section | of title 17, United 
States Code, by inserting the words ‘“‘or other literary work not enumerated in 
subsection (c) lbereof,”’ immediately after the opening words ‘‘To perform or 
represent the copyrighted work publicly if it be a drama.”’ 

Whether the bill should be enacted involves a question of policy concerning 
which this Department prefers not to make any recommendation. It has been 
generally recognized, however, that the Copyright Act should be amended to give 
performance and recording rights to the author of a book or similar work. Under 
the present law, while the author has the exclusive right ‘“‘to print, reprint, pub- 
lish, copy and vend,” he cannot prevent, for example, the radio broadcasting of 
his book, nor can be prevent recordations being made thereof. While the basic 
principle of giving recording and performing rights to the author of a literary work 
is probably sound, it is believed the grant of performing rights should be subject 
to a profit limitation, such as now applies in the case of lectures under sectien 
1 (c) of title 17. 

The Director of the Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Yours sincerely, 


Peyton Forp, Deputy Attorney General. 
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Hanson, Lovetrr & DaALe, 
Washington, D. C., April 18, 1951. 
Hon. Joserpn R. Bryson, 
Chairman, Subcommitiee No. 3, 
Committee on the Judiciary, 
House of Representatives, Washington, D. C 
Dear Mr. CHatrmMan: Thank you for the invitation to appear before Subcom- 
mittee No. 3 on H. R. 3589 
Inasmuch a. none of my clients is directly affected by this legislation and I 
have not given it any consideration, I think to conserve your committee’s time 
I shall decline the invitation as I know of nothing I could offer to help you 
Very truly vours, 
EvisHa HANson 


STERN & REUBENS, 
New York, N. Y., May 8, 1951 
Hon. Joseru R. Bryson, 
Chairman, Subcommittee No. 3, Committee on the Judiciary, 
House of Representatives, Washington, D. C 

Dear Mr. Bryson: Your subcommittee was kind enough to permit me to 
present testimony and to file a formal statement in behalf of the American Book 
Publishers Council, Inc., respecting H. R. 3589, a bill to amend the copyright 
law with respect to recording and performing rights in literary works. I would 
not presume to supplement my testimony with this letter were it not for the fact 
that today’s New York Times carries a news article of peculiar pertinence to one 
of the principal points of discussion at the hearings. 

The members of your committee showed great interest in the difference of opin- 
ion between the Acting Register of Copyrights and the Librarian of Congress, 
on the one side, and the Authors League, ASCAP, and the American Book Pub- 
lishers Council on the other, as to whether performing rights in literary property, 
other than dramas should be protected only when performed for profit, or whether 
they should be protected in the case of any public performance, whether or not 
for profit. 

The attitude of the Acting Register of Copyrights and of the Librarian of 
Congress is reflected by the following paragraph quoted from the letter submitted 
by the former: 

‘‘H. R. 3589 in its present form extends the coverage of subsection (d) to literary 
works not enumerated in subsection (c), and thus, if enacted, would grant to such 
works all public performance rights even if not for profit. This might have the 
result that a teacher reading excerpts from a copyrighted textbook in a school 
room, a minister reading from a literary work in a church, a scientist at a con- 
vention, or a speaker at a civic meeting would be held to have infringed the copy- 
right. It may be questioned whether such a result would be in the public interest.”’ 

It was pointed out, on the other hand, that the doctrine of ‘fair use’’ would 
protect the teacher, the minister, the scientist, and the speaker at a civic meeting, 
and that the expense of litigation would be an effective deterrent against the 
institution of suits to recover the $250 minimum damages provided by the act. 

In opposing the inclusion of the “‘for profit’’ limitation on the rights protected, 
I emphasized the fact that were such a provision to be included, all nonprofit 
radio and television stations, such as those operated by universities, municipalities, 
and other governmental organizations, and labor unions, would be free to use 
textbooks, biographies, poetic works, and other copyrighted nondramatic literary 
materials, without the permission of the author or the payment of royalties to him. 

That this point was not a mere dream has become quite clear from the clipping 
from the New York Times of May 8, 1951, which I enclose. It is headed by the 


caption: “Regents propose State TV network to aid education.’’ The State of 
New York has now taken the first step toward setting up not a single TV station, 
but a complete State-wide television network in aid of education. It may be 


expected that other States will follow its lead. In that event, unless the ‘‘for 
profit’’ provision be omitted from the amendment to section 1 with respect to 
literary works, the effect upon authors of textbooks, technical works, and non- 
fiction writings in general—particularly historical, biographical, and cultural 
material— will be disastrous 











46 RECORDING AND PERFORMING RIGHTS IN LITERARY WORKS 


Were it not for the use of these works in the classroom, they would never be 
written, as the market for them among the members of the general reading public 
is not large enough to compensate the author or the publisher for the time, effort, 
and expense in writing and publishing them. It is no mere flight of fancy to 
predict a situation in the future whereby a great percentage of all teaching is 
done through the medium of television, particularly in the field of home educa- 
tion and post-school courses. Unless the author is to be compensated for radio 
and television uses of his material, this country may in the future find itself 
severely handicapped by the lack of textbooks and other instructional material. 

It would certainly be unfortunate if, in amending section 1 of the copyright 
law to close a loophole created by technological progress, the amendatory legisla- 
tion in turn left the author with incomplete protection against the exploitation 
of performing rights in his works. That such a danger is serious and immediate 
is shown by the enclosed clipping. On the other hand, the danger that the 
omission of the “for profit’? concept might result in suits against teachers, 
ministers, and public speakers, is purely speculative and incapable of substan- 
tiation. Despite the absence of the ‘“‘for profit”’ limitation in subdivision (d) 
of section 1, no such lawsuits have been instituted for infringement of dramatic 
works during the more than 40 years of the existence of this section. 

I was asked upon the hearing to indicate in what manner section 1 should be 
amended to accomplish the results deemed necessary, including bringing the 
works specified in subdivision (c) of section 1 within the broad protection con- 
templated by H. R. 3589, as suggested by the Acting Register of Copyrights. 
As I stated at that time, the technical form of the amendment should be as 
follows: 

1. Repeal subdivision (c) and reletter the following subdivisions of section 1. 

2. Amend the first clause of subdivision (d) to read as follows: 

“To perform or represent the copyrighted work publicly if it be a drama or 
other literary work, or, if it be a dramatic or other literary work and not reproduced 
in copies for sale, to vend any manuscript or any record whatsoever thereof.”’ 

The balance of subdivision (d) should remain unchanged. 

tespectfully yours, 
ArtTuur FE. FARMER, 
Counsel for the American Book Publishers Council, Inc. 


{From the New York Times, May 8, 1951 


REGENTS Propose State TV Network To Arp Epucation—Boarp WILL 
Seek $3,500,000 From Leatstature To Buriip Srations In 10 AREAS 
CHANNELS AskED OF FCC—HEAp or Sprciat Unit Stupyina PLAN Says 
Arr WAYs ARE AS VALUABLE AS SCHOOLHOUSES 


(By Jack Gould) 


A plan for a State network of 11 educational television stations, under which 
the resources of colleges, schools, museums, art galleries, and libraries would be 
used to provide special video programs for both school children and adults, was 
announced yesterday by the board of regents. 

The board revealed that it would ask the legislature for $3,500,000 with which 
to construct two transmitters in this city and one each in Buffalo, Rochester, 
the Albany-Schenectady-Troy area, Binghamton, Ithaca, Syracuse, the Utica- 
Rome area, Poughkeepsie, and Malone. 

Disclosure of the plan, by far the most comprehensive yet suggested for educa- 
tional use of the television medium, was made in a document filed in Washington 
with the Federal Communications Commission, which was asked by the board 
to set aside the noncommercial channels necessary for the project’s success. 


FREEZE ON CONSTRUCTION NOTED 


Actual operation of the network could not begin for a year or two, it was noted, 
because of the governmental “freeze”? on the construction of new stations. 

John P. Myers, chancellor of the board of regents, and Dr. Lewis A. Wilson, 
State commissioner of education and president of the University of the State of 
New York, agreed that the proposed network would provide ‘‘unlimited oppor- 
tunities’ to extend the State’s educational program. 


The board’s approval of the plan was based on recommendations made by a 
special committee of regents appointed to study television, including Jacob L. 
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Holtzmann, chairman; Vice Chancelor Edward R. Eastman, and Roger W. 
Straus. 

Mr. Holtzmann said that he viewed with “extreme criticism some of the bad 
things made available to children on television’ and that he personally dis- 
approved of children being told about the pleasures of beer drinking while they 
watched the Brooklyn Dodgers. ; 

“Whether a laxative works or not or perspiration disappears under your arm, 
that is a matter of taste,”’ he continued. ‘‘We wouldn’t sav don’t do that What 
we want to do is to provide an alternative.” 


Witt Ficut ror CHANNELS 


Mr. Hoitzmann acknowledged that the regents might run into conflict with 
commercial interests that also sought the limited number of television channels 
available, but made it clear that the regents were prepared for any contest that 
might develop. 

“Tt is as important for the educational system to have television channels as 
schoolhouses. and I don’t know in the future which will be more important he 
said. ‘The television channels are the most valuable natural resource the p op! 
possess today 

“We, the regents, maintain we have a first mortgage on those channels and 
we're going to fight for them.”’ 

The regents, who have supervisory authority over more than 8,000 public an 
private educational cultural institutions in the State, filed its plan with thé 
FCC only a matter of hours before the deadline for comment on the Commission’s 
proposed allocations of new channels for video outlets 

For the most part the regents endorsed the Commission’s proposals for educa- 
tional outlets in New York State, but in the case of several cities proposed further 
changes, some of which were expected to elicit protests from prospective com- 
mercial broadcasters. 

In the cases of Buffalo and Rochester the regents suggested that their edu- 
cational! stations receive channels in the present receiving band, known as the very 
high frequency, which could be picked up on existing sets Phe Commissior 
originally had suggested that the two educational stations be in the new band. 
known as the ultra high frequency. To receive the new band present set owners 
ultimately will have Lo have seLs equipped with converters o7 internal vor ad- 
justed. 

In the case of New York City, where all available channels in present band are 
already in use, the regents endorsed the Commission’s reservation of one channel 
in the new high band, but thought that two would be needed. They also proposed 
the reservation of new-band channels in Poughkeepsie and Malone 

Should the Commission not reserve the additional channels in New York City, 
Malone, and Poughkeepsie, the regents proposed a “‘sharing of television facilities 
in those areas as between commercial, educational, and other television services.”’ 

Mr. Holtzmann said that he could not as yet outline specific programing 
proposals but did offer several typical examples the regents had in mind. For 
one, he said, expert teachers with a special knack for giving instruction in a 
subject could be heard and seen by students all over the State as a supplement to 
the guidance that the youngsters normally received from their own teachers 

A child in a comparatively remote rural area up-State, he added, could see for 
himself the treasures of the Metropolitian Museum of Art on Fifth Avenue. With 
all of the State’s cultural organizations cooperating, Mr. Holtzmann explained, 
there was virtually no limit to the possibilities for further child guidance, both 
as part of their regular curriculum and in other programs they might see at 
home. 

Another possibility, according to Mr. Holtzmann, would be to have prominent 
figures in the news, such as General of the Army Douglas MacArthur, speak 

directly to perhaps millions of children during school hours. A video receiver for 
a classroom, he added, would not cost more than a couple of student desks 

Mr. Wilson envisioned the proposed television network as being ideally suited to 
the conduct of an adult educational program, especially in clarifying international 
affairs and the conflicting ideologies that separate the Western World and Com- 
munist Russia. 

According to Mr. Wilson, the major merit of the plan of the regents is to “stake 
out a claim” to channels that would be of use to perhaps hundreds of educational 
institutions. Without some such centralization of operation, he said, the Federal 
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Communications Commission would face a hopeless task in choosing which univer- 
sities should have stations. For one college to operate a TV station alone, he said, 
might prove financially onerous. He estimated the original cost of each station 
in the network at more than $300,000. 

Both Mr. Holtzmann and Mr. Wilson acknowledged that it might cost upward 
of $2,500,000 annually to maintain a chain of 11 stations, which would be 
equipped to originate programs locally and feed them to the network. They 
believed that many educational institutions and communities might be willing 
to bear a share of the total cost in exchange for the added service received, but 
they noted that the legislature might prefer to keep the whole project under State 
financing. 

Program costs would run extra, Mr. Holtzmann and Mr. Wilson agreed, but 
they said that they would not be nearly as high as for commercial stations. He 
believed that many prominent artists would cooperate if they knew their services 
were benefiting school children. 


CopyriGut OFFICE, 
Tue Liprary or CONGRESS, 
Washington, D. C., May 24, 1951. 
Hon. Josern R. Bryson, 
United States House of Representatives, 
Washington, D. C. 
(Attention: Mr. Louis J. Harris.) 
Dear Mr. Bryson: We are sending you a copy of the letter written to Arthur 
E. Farmer by Dr. Luther H. Evans in reply to Mr. Farmer’s letter of May 8, 1951. 
Sincerely yours, 
ARTHUR FISHER, 
Acting Register of Copyrights. 


THe LiBRARY OF CONGRESS, 
Washington, D. C., May 16, 1951, 
Mr. Artuur E. FARMER, 
New York, N. Y. 

Dear ArtTHUR: I have read with interest the copy of your letter of May 8 to 
Congressman Bryson with reference to H. R. 3589. 

If educational television should develop to a substantial degree oma strictly 
nonprofit basis, the point you raise will no doubt require careful consideration. 
This, however, is today more prospective than otherwise. For the present gye 
are, I believe, in agreement that the important step is to amend the law to grant 
the general right. The omission of the ‘‘for profit’’ limitation might raise serious 
questions with respect to the use of nonmusical, nondramatic materials by churches, 
educational and nonprofit institutions. 

We are of course both trying to foresee the effects of proposed legislation in a 
new field. This is always an uncertain undertaking, and time may prove that 
determining factors were not anticipated by either of us. It may indeed happen, 
as I am told was the effect of broadcasting upon the distribution of music record- 
ings, that a limited educational use of television would increase actual sales of 
textbooks. We must be prepared to consider future amendments in the light of 
actual experience. 

For the above reasons, I believe for the present we should concentrate upon 
the establishment of the general rights, particularly lest some who now indicate 
their willingness to accept those general rights in principle may oppose not merely 
their scope but their creation. 

Sincerely yours, 
LurHer H. Evans, 
Librarian of Congress. 








